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Continuit d Change
‘Tears are very close to m,’ says Bhonco, son of Ximiya. ‘Not for pain...no... | do not
cry because of pain. | cry only'because of beautifu | things.” And he cries often. Sometimes

just a sniffle. Or a sing down his cheek. As a result he carries a white handkerchief all
days when peace has retu rned to the land and there is enough

the time, especially
happiness to go d. It is shared like pinches o f snuff. Rivers of salt. They furrow the
aged face [Z (2002). The Heart of Redness].

The day @ people would ‘cry only because of bea  utiful things’ is the day and moment
when we would be satisfied that, indeed, the ANC go  vernment would have delivered on the

promise of ‘A Better Life For All"




FOREWORD

The resolution of the 52™ National Conference of the African National Congress (ANC) (December
2007) on agrarian change, land reform and rural development, confirmed the ANC’'s acute
awareness and sensitivity to the centrality of land (the land question) as a fundamental element in
the resolution of the race, gender and class contradictions in South Africa. National sovereignty is
defined in terms of land. Even without it being enshrined in the country’s supreme law, the
Constitution, land is a national asset.

This is where the debate about agrarian change, land reform and rural develop Nould,
appropriately, begin. Without this fundamental assumption, talk of land reform an @curity is
superfluous! We must, and shall, fundamentally review the current land tenure S% uring this
Medium Term Strategic Framework period. This we shall do through rigorous engagement with all
South Africans, so that we should emerge with a tenure system which will sati e aspirations of
all South Africans, irrespective of race, gender and class. ;

It is therefore fitting and appropriate, that the strategy of the Departm
Land Reform is agrarian transformation — interpreted to denote ‘a r
the relations (systems and patterns of ownership and contr
community.” The objective of the strategy is ‘social cohesio
struggles are at the core about two things, repossession (ﬁ@@x

ural Development and
d fundamental change in
nd, livestock, cropping and
development.” All anti-colonial
nd and restoring the centrality of

to subdue conquered populations and the use of tribal or ethnic subcultures to submerge the cross-
cutting culture, which characterises all tribal or et groups — Ubuntu or human solidarity in the
case of Africans. The super-profiling of ethnicor tribal subcultures by colonialists is deliberately
meant to create competition and conflicfgﬂngst them — the divide and rule tactic generally used to

indigenous culture.
To deepen one’s appreciation of this statement, %% look in-depth at colonialist use of land,

deepen subjugation. Ubuntu, the over-archi ﬁ African way of life, is integrally linked to land. Any
attempt to restore Ubuntu without a<concomitant land restoration is futile.

Social cohesion is a direct fu
about allegiance to nation
Social cohesion is buil
recognition of cultural

of the restoration of land and indigenous culture. It is not just
ols, e.g. the National Anthem and Flag, important as they are.
a people’s culture. In multi-cultural societies it is built around
as strength and using such diversity to build social cohesion. Despite
cultural differences,smembers of communities generally share the same values and taboos and tend
to use those vaIu taboos to develop hybrid or subcultures which combine to hold people

together.

People o tewwe same churches, schools and play for the same clubs and become members
of the okvels, societies, trade unions, business organisations, political parties, co-operatives
etc. se institutions create subcultures which bind them together. In rural communities
relati ps are much deeper as they tend to be historical and inter-generational. Mutuality is a
way. of life which would have evolved organically, nourished and cemented by shared hard and
good times. In African societies these relational virtues are captured in one word: Ubuntu. This is

the bedrock of African culture. Colonialism and Apartheid sought at all times, and by all means to
destroy it. Of all such means, the Natives Land Act, 1913 (Act No. 27 of 1913) and the migrant
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labour system are the ones which wreaked the most havoc in African rural communities, seriously
undermining the virtues of Ubuntu as people lost their basic expression of Ubuntu — the ability to
give or izinwe, which disappeared with the loss of their land; they could no longer produce enough
food to feed themselves; they could not keep livestock; they had to survive on meagre wages, which
could hardly meet their family needs, let alone be generous and share with neighbours.

Colonialism and apartheid brutalised black people, turning them into hostages to perennial hunger,
related diseases and social strife and disorders. Rural development and land reform must the
catalyst in the ANC government’s mission to reverse this situation. It took centuries to i fI@on
black people and it is going to take quite a while to address it, but it shall be done. That&g/ ad
necessarily starts with the crafting of a new pragmatic but fundamentally altered land stem
for the country. Any other option will perpetuate social fragmentation and underdevqﬁy
fc

Development and its corollary, underdevelopment as outcomes, are a functionQ rtain political
choices and decisions as well as certain administrative actions, proce procedures and
institutions. Defined in this context, development denotes ‘social, cultu conomic progress
brought about through certain political choices and decisions an sed through certain
administrative actions, processes, procedures and institutions.” The @rameters for measuring
development therefore, are social, political, administrative, cult institutional and economic.
Depending on the type of political choices and decisions an istrative actions, processes,
procedures and institutions put in place, there will be progre lopment) or stagnation (under-
development). In short, depending on the type of political ﬂ s we make, and the decisions we
take now; and, the type of administrative actions e, the processes, procedures and
institutions we put in place, we will either bring about%swed social cohesion and development
or we will perpetuate the colonial-apartheid’s soci gmentation and underdevelopment.

For the sake of clarity, ‘development’ indicators in this Green Paper are ‘shared growth and
prosperity, full employment, relative incomeé equality and cultural progress and those for
‘underdevelopment’ are ‘poverty, un loyment, inequality and cultural backwardness’. It is
submitted here that the two opposing socioseconomic pillars, development and underdevelopment,
are functions of certain political o&?s and decisions, as well as certain administrative actions,
processes, procedures and institutions; not just any political choice or decision, nor any
administrative action, process, cedure or institution. They distinguish one ideological perspective
from the other. v

Apartheid was an ou particular political choices and decisions which were executed through
a plethora of oppressive policies and laws, which were carefully crafted to achieve the set outcome.
Consider the following-passage from Maurice Evans, on the reduction in the Natal land quota for
black people in.this regard: “Yet even this will mean an average of 156 acres per head of European
population, \(acres for every native, while, ‘the land which will fall within the European areas

is infinitely_healthier, more fertile, and altogether more desirable, than either present locations or the
ended by the Beaumont Commission”. (M Lacey: Working for Boroko, 1981)

area

T@X not an isolated case. It was the South African story in the systematic denudation and
impoverishment of black people. Our effort to bring about the corrective measures necessary to
tone down the anger, bitterness and pain of those who were subjected to this brutal treatment must
be collective. The Truth and Reconciliation Commission has adequately demonstrated the capacity
of black South Africans to forgive. BUT we should not take this goodwill for granted, because it is
not inexhaustible. Working together we must build our collective future on this critical social asset.

Mr G E Nkwinti (MP)
Minister of Rural Development and Land Reform
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EXECUTIVE SUMMARY

The theme “Continuity and Change” is central to the Green Paper on Rural Development and Land
Reform. It builds on those efforts of the governments of our democratic era to address and redress
landlessness, land restitution, rural development and poverty, while learning from experience and
anecdotal evidence to suggest alternative strategies to meet these objectives in a more efficient,
effective and economical way.

In Part A, the Green Paper asks and answers the question ‘why continuity and chang& S0
outlines the current challenges facing rural areas and what led the current govern t into
rethinking and reshaping its development policies towards those areas. It discusses nale for
change and asserts that the Freedom Charter (1955), the Constitution of the Republic of South
Africa, 1996 (“the Constitution”) and the Reconstruction and Development Programme (RDP) give
content and direction to all ANC governments in pursuit of this national-agenda. Chapter 1
discusses key strategies and programmes developed and implemen -0'4. ce 1994. In the
arguments for the rationale for change, the White Paper on South A @ Land Policy and its
related programmes and some key international obligations such as_the ‘Millennium Development

goes further to define rurality as referring to a way of life ar state of mind as a culture which
revolves around land, livestock, cropping and communi @ ter 3 describes the missing links to
rural development and provides the imperatives ar%‘ rs for change. Chapter 4 of Part B
thereafter discusses the Comprehensive Rural vel ent Programme (CRDP) and its main
pillars: The CRDP concept, the job creation and %training model and the management system.
Finally it introduces the CRDP’s institutional suppo

V4
Part C deals specifically with Land Ref@nd Rural Development in South Africa and around the

echanisms.
world. It discusses the reasons for countri fnbarking on land reform and rural development.

reforms on the creation of a capitalist economy supporting major industries and benefiting the white

It provides a brief history of Ianz{&m in South Africa. It grounds the political economy of these
commercial farming sector.

It also explores some i @ onal case studies while noting the inherent risk in drawing conclusions
from one country and“applying them to another without taking adequate account of the specific
context and peculia S that enabled such initiatives to be realised. China, India, Brazil, Mexico,

Chile, Egypt and Malawi were selected as case studies.
Key lesson uth Africa are drawn out.
Part ith agrarian transformation, strategic land reform interventions and restitution.

It@)vides a case for more radical reforms. The new land tenure system linked to agrarian
transformation is also unveiled. This system is underpinned by the following principles:

« Deracialisation of the rural economy for shared and sustained growth;
« democratic and equitable land allocation and use across gender, race and class; and
« strict production discipline for guaranteed national food security.
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This section makes proposals for a new land tenure system - a three tier system dealing specifically
with the following:

+ State Land : Leasehold

* Private Land : Freehold with limited extent

» Foreign ownership : Precarious Tenure Q
nd the

To address the institutional weaknesses in land management policy, land administratioN
fragmented land legislation, a Land Management Commission (LMC) is proposed. A n olicy and
legislative environment that will support the three-tier system is also discussed. T osals for
the LMC will have to be supported by an aligned cadastre system. There are also t pproaches
proposed to reduce the costs of land acquisition and thus expand the amount Qan acquired for
land reform in relation to the 3 tier system:

capped land prices linked to just and equitable compensati and reform transactions

Without extending the cut-off date or reopening th @on process, the Restitution of Land
Rights Act, 1994 (Act No. 22 of 1994) provides théiEini of Rural Development and Land Reform

e multi-tier pricing regime (which is a combination of the WiT@@-Willing buyer model,
and land tax); and

* new valuation regime.

with discretionary powers to grant special dispensation to pre-1913 dispossessions and those falling
within the betterment schemes that were originally dismissed because of poor research or failure to
comply with the restitution processes. The vibrancy of restitution projects is also critical and a more
developmental approach is being adopted. Alternative restoration models that contribute to the
broader development of rural areas areg%?ﬁxplored. It is also important to acknowledge that rural
restitution claims are complex and.that legal remedies may only offer a partial solution while social
and administrative solutions sho 0 be pursued to break any deadlocks.

In respect of food securit
Programme. These are
that land acquired thro
the country and im

e Green Paper introduces the Recapitalisation and Development
a package of new strategic interventions aimed primarily at ensuring
land reform programme (all three legs) since 1994, produces food for
e lot of not only those who benefited as new land owners, but also those
who are employe ose farms. The core principles of the Recapitalisation and Development
Programme are mentorship, co-management and share equity. Rural Development Monitors will
also be emplo monitor local development in their areas as well as play an instrumental role in

natural res anagement.
Part \o es the way forward, summary and conclusion.

It%vides an outline of how the new policy and legislative proposals will be taken forward and other
implementation modalities.

t

Chapter 11 emphasises the need for continuity and change and summarises the key policy and
legislative proposals contained in the Green paper. It concludes by pointing out that the dual
mandates of rural development and land reform will be better implemented if the Department of
Rural Development and Land Reform were reconfigured and adequately resourced. The chapter
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also emphatically confirms the current Administration’s commitment to address rural poverty,
equitable and sustainable land reform and to enhance productivity in rural areas.

Figure 1: Agrarian Transformation System

AGRARIAN TRANSFORMATION SYSTEM

Tenure System Reform
1. State Land
» Don'tsell —leasehold
*  Quitrent:
(Perpetual or limited time)

Roads, bridges,
energy, water
services,
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early childhood
centres, police
stations, clinics,
houses,

small rural towns
revitalisation.

- Social infrastructure
« ICT infrastructure

* Amenities

« Facilities

« Tenure system review

« Strategic land reform
interventions

« Restitution

2. Private Land

» FEreehold with limited
extent

« State the first right of
refusal when selling

/NCIRVARIVAN
TRANSEORMATION

‘A rapid and fundamental change in
the relations (systems and patterns

3.Foreign land ownership
> Precarious tenure

of ownership and control) of land, 4. Institution
livestock, cropping and community.” 4.1 Land Management
Commission

Power to subpoena

CROPPING:

Economic infrastructure
inputs:

« Agri-parks, fencing,
seeds, fertilizer,

Economic infrastructure
inputs:

«Abattoirs, animal handling
facilities, feed-lots,
mechanising stock water
dams, dip tanks,

Food Security:

Strategic Partnerships:
« Mentoring

Power to inquire on own
volition or at the instance
of interested parties
Power to verify/validate
title deeds

Demand declaration of

+Co-management
*Share equity

extension support ,

Land holdings

windmills, fencing, . Grantamnesty or

harvesters , etc

» Modalities being prosecute
worked out between the 4.2 Rural Dev Monitors (The
Dept and farmers; big Phase I Rangers)
and small
<> Institution:
Rural Rural Development

Agency
-rationalise some
existing institutions

development
measurables

Agro-village industries;
Phase I credit facilties A
v

Phase | A
—_——— A

v

VIBRANT, SUSTAINABLE AND EQUITABLE RURAL COMMUNITIES

Figure 1 reflects the centrality of agrarian: transformation, as the cutting edge to both rural
development and land reform. This«diagr represents a holistic view of the new Department of
Rural Development and Land Re The comprehensive and cross-cutting nature of the mandate
of the Department is well illustrated; the key elements of land reform and their support institutions
are there for readers to see; and, rural development measures and their support institutions are
there to enable effective ana f progress or lack thereof.

\/Q
\é?‘
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PART A: CONTINUITY AND CHANGE
CHAPTER 1: CONTINUITY

1.1 Introduction

Since the advent of democracy in 1994 the White Paper on South African Land Policy ( @as
been the guiding policy framework for land reform. This Chapter attempts to answer owing
guestion: Why continuity?

The following sections discuss strategies and programmes which were put in plac wsuit of land
reform as well as their achievements and shortcomings. {

The White Paper on South African Land Policy was the culmination 3@ intensive process of
consultation with all parties concerned with land reform, as well as ears of experience in
implementing new policies and programmes. The document sets out ision and implementation
strategy for South Africa's land policy dealing with redressing ices of apartheid, fostering
national reconciliation and stability, underpinning economic . improving household welfare
and alleviating poverty, both in urban and rural environments.

The content of the White Paper ranges from general %ts of principle to detailed information
d

on state financial assistance programmes whic a possible to broaden the base of land
ownership. It includes programmes to provide security. of tenure to people who are vulnerable and to
prevent unfair evictions. A central concern has been to translate the government's commitment to

social justice and the alleviation of poverty into.a set of concrete land reform and land development
legislative programmes and proceduresrb‘

1.2. Rationale for continuity &

The ANC's liberation strugg
Minister Joe Slovo, charact
Party regime to the p

, and first Minister of Housing under President Mandela, the late
ed the mode of transfer of state power from the minority Nationalist
d by the ANC, as a ‘constitutional revolution’. This suggests an on-
going social transforma constrained and facilitated by the Constitution. The execution of the
national democratilution, therefore, is both facilitated and constrained by the Constitution of
the Republic.

The funda mission of the African National Congress (ANC) is twofold: to unite all South
Africans o remove the legacy of apartheid in all its forms. The ANC’s South African vision is
that ional democratic society characterised by national unity, non-racialism, non-sexism,

c nt and strategic direction to all ANC governments in pursuit of this national agenda. The
Charter sets out the socio-economic pillars which would anchor such a national democratic society.
It is a vital reference to evaluate progress and guide future trajectories on land and agrarian reform
in South Africa. In this context, the Charter states:

d@ and shared prosperity. The Freedom Charter (1955), the Constitution and the RDP give
e
h

The Land Shall Be Shared Among Those Who Work |t!

Restrictions of land ownership on a racial basis shall be ended, and all the land re-
divided amongst those who work it to banish famine and land hunger;
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The state shall help the peasants with implements, seed, tractors and dams to save
the soil and assist the tillers;

Freedom of movement shall be guaranteed to all who work on the land,;
All shall have the right to occupy land wherever they choose;

People shall not be robbed of their cattle, and forced labour and farm prisons Il be
abolished.

The Constitution of our new democracy was adopted in 1996. Section 25 addresses tr@e ion of

property: %
(1) No one may be deprived of property except in terms of law of general Qpli tion, and no
law may permit arbitrary deprivation of property. @

(2) Property may be expropriated only in terms of law of general app \@w
a. For a public purpose or in the public interest; and,

b. Subject to compensation, the amount of which e time and manner of payment
of which have either been agreed to thOS(@ ed or decided or approved by a

equitable, reflecting an equitable balan tween the public interest of those affected,
having regard to all relevant circumstances, including:

a. The current use of propel&y'l(‘
b. The history of the acquisition and use of the property;

c. The market vah@ property;

d. The extent.of direct state investment and subsidy in the acquisition and benefit
capital i ent of the property; and,

e. These of the expropriation.

(4) For haWoses of this section:

court.
(3) The amount of the compensation and t%e@d manner of payment must be just and

... The public interest includes the nation’s commitments to land reform, and to reforms
to bring about equitable access to all South Africa’s natural resources; and,

Q b. Property is not limited to land.

(5) The state must take reasonable legislative and other measures, with its valuable resources,
to foster conditions which enable citizens to gain access to land on an equitable basis.

(6) A person or a community whose tenure of land is legally insecure as a result of past racially
discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament,
either to tenure which is legally secure or to comparable redress.
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(7) A person or community dispossessed of property after 19 June 1913 as a result of past
racially discriminatory laws or practices is entitled, to the extent provided by an Act of
Parliament, either to restitution of that property or to equitable redress.

(8) No provision of this section may impede the state from taking legislative and other measures
to achieve land, water and related reform, in order to redress the results of past racial
discrimination, provided that any departure from the provisions of this section is in

accordance with the provision of section 36(1). Q

Section 36 addresses the limitations of rights:

(1) The rights in the Bill of Rights may be limited only in terms of law of gene Qcation to
the extent that the limitation is reasonable and justifiable in an open and dem tic society

based on human dignity, equality and freedom, taking into account relevant factors,

including: @

the nature of the right; Q
a. the importance of the purpose of the limitation; ®®
b. the nature and extent of the limitation; Qs\o

c. the relation between the limitation and it u@e, and

d. less destructive means to achieve %

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may

limit any right entrenched in the Bill of Rights.

The Constitution has won internationa%s’e for the inclusion of a number of justifiable socio-
economic rights within the Bill of Rights, included as Chapter Two of the Constitution. While the Bill
of Rights does not guarantee a specific level of income for any person, nor importantly, the right to a
job or paid employment, it doe%ldress a number of domains that relate to people’s well-being. In
particular there are rights t ate housing, to health care, to sufficient food and water and to
social security, includin cial assistance, and to education.’ In addition, children’s rights to basic
nutrition, shelter, healt d social services are specifically guaranteed.

The state has a po obligation in terms of section 7(2) of the Constitution to realise these rights.
While the state’s obligation in terms of sections 25, 26 and 27 is subject to progressive realisation
‘N/ailable resources, the Constitutional Court has ruled that for the realisation of

ts, the state needs to be able to demonstrate that it has adopted a reasonable

within the e
each of Z%g
plan f lisation of these rights - both in its planning and implementation.?

| \o , the Constitutional Court has ruled that an element of reasonableness is to ensure that
the state must make short term provision for people:

! Studies in Poverty and Inequality Institute, 200fe Measurement of Poverty in South Africa Project: Key issues,
Studies in Poverty and Inequality Institute, Jolesiurg

? Liebenberg, S. The Interpretation of socio-economic rights’ in Constitutional Law in Souttfrica, Ed. Cheadle,
M.H. et al, Juta, Second Edition, 2005.
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« who are living in intolerable circumstances (Government of the Republic of South Africa
and others vs Grootboom and others, 2000 (11) BCLR 1169 (CC)); or

* who face irreparable harm to their health or lives (Minister of Health and Others vs
Treatment Action Campaign and Others (1) 2002 (10) BCLR 1033 (CC)); or

« who would face destitution without state assistance (Khosa and others vs Minister of
Social Development and others; Mahlaule and another vs Minister of cial
Development and others, 2004 (6) BCLR 569 (CC) ).’

In order for the state and society to know whether progress is being made tov@ the full
realisation of these rights, comprehensive and accessible measures of poverty are .

The RDP was developed as a blueprint for turning the principles of the Freedom Charter and the
Constitution into real targets for growth and development. The RDP has five p@:

* meeting basic human needs; :
» developing human resources;

* building the economy;
e democratising the state and society; and \
e implementing the RDP. Q

1.3. Key strategies, programmes and legislation @ the democratic government

©

1.3.1 Key Strategies

Y4
1.3.1.1 The Strauss Commission (L‘
The initial post-1994 attem ,&ealing with rural poverty were predicated on the social and
political goals of general ction in poverty and inequality. A Presidential Commission of
Enquiry into the Provisio ral Financial Services (the Strauss Commission) was established
in 1995 to make re ndations on what reforms would be needed to create an enabling
environment for the on of rural financial services to formerly disadvantaged people.

The key recom tions of the Commission were:

e The Mor small, timeous and efficient dispensin g: Equally, the
challenge to rural financial institutions is to be able to make smaller quantities
rking capital available efficiently without incurring overwhelming

transaction costs.

Q formation needs : The Strauss Commission found that the non-availability
of information was a critical impediment to rural development at different
levels.

® Ibid.
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» Support for outreach: The web of formal financial institutions thins out
dramatically as it spreads from rural service towns deeper into the rural areas
which are less populated and less well served with infrastructure. The
Commission proposed that the state should take responsibility to foster a
greater number of rural financial institutions such as NGOs, community banks
and village banks as well as make existing resources work more effectively,
for example develop the delivery potential of the Post Office and create

incentives for private sector banks.

* The private sector and agency agreements : One incentive for the private Q
sector to engage more fully would be for the proposed financial package to be \
available to them and not only to parastatals and NGOs. Q

* The role of parastatals: It was recommended that state responsibility to ({L
ordinate the provision of a balanced range of trustworthy financial services,
especially in the context of land and agricultural finance, would be throu Qe

appointment of a commercially oriented parastatal institution to cham

cause of rural communities. It was therefore duly recommended t and
and Agricultural Bank be suitably transformed to provide both la uisition
mortgage finance as well as finance for agriculturally related activities.

iciaries have

» A cautious approach to subsidised credit  : Land Refo m@l
|

expected the government to come up with subsidis ce, especially

interest rate subsidies, as this form of support w mmonly made to
farmers by past governments.
* A state-supported financial package for land beneficiaries : The

agreement and (ii) a set of “sunrise' subsidies. The intention of a risk-sharing

agreement, successfully pursued in other tries, is that the state provides

a fund which acts as both an incentive and a safety net to financial institutions

which begin to lend to a newlyg}a{?eted clientele. The state undertakes to
I

Strauss Commission recommended (i) Etate nding of a risk-sharing

underwrite a percentage of th ' in the event of non-repayment. The
Strauss Commission proposed the order of 80:20. The Sunrise subsidies

have evolved into the cu SP funding.

The Strauss Commission’s endations found expression in agriculture and land policies from
1997, but these policies ot coordinated to provide holistic development solutions to the plight

of the rural poor. Thes were also generally less focused on the spatial focus or geographical
expression of pov the development of the ISRDS in 2000 marked a move towards spatial
concepts of nodes, ors and infrastructure strategies.

1.3.1.2 Br@of Access to Agriculture Thrust ~ (BATAT)

The of the White Paper on Agriculture, released in 1995, were taken further in the BATAT
a & ementation strategy of the RDP within the former Department of Agriculture. The design
process of BATAT had five groups which focused on the following subjects: agricultural finance,
marketing, human resource development, delivery systems and technology development. A new
Agricultural Financial Assistance Policy (AFAP) was proposed as a basis for strategies to improve
access to financial services. The aims of AFAP were to facilitate the provision of financial services
for new entrants to agriculture. Although AFAP was targeted at broadening efficient agricultural
financial services to the lower end of the market which has been previously disadvantaged in terms
of access to services, the Department had the responsibility of applying the principles contained in

the White Paper on Agriculture to promote national growth and employment.
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The dual and strategic role that agriculture had within the broader RDP goals therefore, called for
rethinking on the existing strategies and government support programmes which could support
economic growth and support food security. Underlying this strategy was the recognition that the
engine of growth would be the new entrants who had managerial skills, access to information and
sufficient resources to start a farming enterprise. In designing schemes aimed at broadening access
to agriculture therefore, the balance between development and growth always had to be maintained.
This could be facilitated by meeting the needs of a broad spectrum of farmers with different kinds of

provide incentives and instruments to private based actors in the market to change t ehaviour

instruments.
The BATAT strategy also recognised that the role of government or its institutions Wgsmn;y to
and or adjust their activities towards the policy objectives of government.

1.3.1.3 National Spatial Development Perspective (N  SDP) &
The NSDP was released in June 2007. It was intended to focus govern@ action and provide a
0

platform for greater alignment and coordination across the three spher vernment. The NSDP
is based on the following assumptions:

» location is critical for the poor to exploit opportuni or growth;

e the poor, concentrated around economi @e have greater opportunity to gain
from economic growth; %

» areas with demonstrated economi%ntial provide greater protection due to greater
diversity of income sources;

e areas with demonstrate coQomic potential are most favourable for overcoming
poverty; and

» the poor are ma&g’&onal choices about relocating to areas of opportunity.
ing:

NSDP Principles include thv
[ 2 c

i. Governme onstitutional obligation to provide basic services to all citizens (e.g.
water, ene ealth and educational facilities) wherever they reside. Beyond the
constitutional obligation identified earlier, government spending on fixed investment should

uw

be fﬁ n localities of economic growth and/or economic potential in order to:
gear up the private sector investment;

\ e stimulate sustainable economic activities; and
e create long-term employment opportunities.

. Efforts to address past and current social inequalities should focus on people not places:

« In localities where there are both high levels of poverty and development potential,
this could include fixed capital investment beyond basic services to exploit the
potential of those localities; and

* in localities with low development potential, Government spending should focus on
providing social transfers, human resource development and labour market
intelligence which would enable people to become more mobile and migrate to
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localities that are more likely to provide sustainable employment or other economic
opportunities.

iii. In order to overcome the spatial distortions of apartheid, future settlement and economic
development opportunities should be channelled into activity corridors and nodes that are
adjacent to or link to the main growth centres. Infrastructure investment should primarily
support localities that will become major growth nodes in South Africa and the Southern
African Development Corporation (SADC) region to create regional gateways to the@bal

economy. N
1.3.2 Key Programmes (LQ

The White Paper on South African Land Reform gave rise to a three@ed land reform

programme: Q
1.3.2.1 Tenure Reform ®®
The tenure reform programme seeks to validate and ha e forms of land ownership that

evolved during colonialism and apartheid. It is an redress the dual system of land
administration where whites owned land as privaf% rty as opposed to communal land
allocation among African people. The majority rur frican people lived and still reside on
communal land that is registered as the prope% the state under the erstwhile South African
Development Trust, Trust land and other forms of e land. Poor records were kept by the various
successive colonial and apartheid regimes and/the homeland administrations where the majority of
Africans lived. However there was meti?ﬁs‘recording of rights in the Deeds Offices for apartheid

South Africa.

Various authorities from colonial.go ors to apartheid magistrates were given the responsibility of
land administration in commu reas without a clearly defined system to record the rights of the
various affected communiti individuals. This ultimately made it difficult to determine land
rights in most of the co nal areas. Today, the democratic government faces a policy conundrum
in terms of land admini ion in these areas. One of the challenges relates to the need to clearly
determine the relati between various institutions that also had, and still continue to have a
responsibility in @Jnal land administration. These institutions are traditional leadership
authorities, elected local government, Common Property Institutions (CPI) such as syndicates,
trusts and o%ently Communal Property Associations (CPA). In addition, legislation enacted
for this pur y the colonial and apartheid governments and in some instances the former
inistrations, remain on our statute books. Emanating from the White Paper on South
Policy in 1997, a green paper on tenure reform was to have been developed to
e dual land administration system but this never materialised. The Communal Land
Rights Act, 2004 (Act No. 11 of 2004) was an attempt by the democratic government to regularise
land administration in communal areas. However, the legislation was subsequently declared
unconstitutional in 2010.

In addition to people living with insecure tenure in communal areas, there are approximately 2.8
million people living under insecure tenure on commercial farms in South Africa. There has been no
comprehensive tenure reform policy adopted since 1994. Instead, several pieces of legislation (see
legislation table 1 below) have either been enacted after 1994 such as the Land Reform (Labour
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Tenant Act), 1996 (Act No.3 of 1996) and the Extension of Security of Tenure Act, 1997 (Act No. 62
of 1997). Various studies indicate that this group continues to be vulnerable and their living
conditions have not improved since the advent of democracy. However, a separate policy and draft
Bill has been developed in 2010 to address the lack of policy and weaknesses in the current
legislation.

1.3.2.2 Restitution

Land restitution forms the second pillar of the land reform programme. It aims to re& he
imbalances in land ownership that were created by draconian policies and legislation of“forced
removals such as the infamous Natives Land Act, 1913 (Act No. 27 of 1913) ature of
restitution is informed by three broad categories of the effects of land dispos , hamely,
dispossession leading to landlessness, inadequate compensation for the value of the property, and
hardships that cannot be measured in financial or material terms. Some co %Qities through the
restitution process gained land rights in protected conservation areas t e now embracing
tourism development strategies and other co-management models.

\hductive land for residential and

1.3.2.3 Redistribution

Land redistribution was conceived of as a means of opening
agricultural development. The government set itself a tar edistributing 30% of the country’s
commercial agricultural land (about 24 million hectar five-year period from 1994 to 1999.
This target has been extended since the review of t rogramme in 2000 to the redistribution of
30% of agricultural land by the year 2014 an compasses all agricultural land redistributed
through all three programmes. The primary legi n through which redistribution products are
implemented is the Land Reform: Provision o}Land and Assistance Act, 1993 (Act No. 126 of
1993). Several grant-based products have been developed since 1994.

L 4
Table 1 below provides an overview, su ses and challenges of some of the key programmes
that have been implemented in pu&of agrarian change.

Table 1: Overview of Pro es

Programme Overview Successes Challenges
GRANT PROGRAMMES
The Land The land reform * Programme was rights- Lack of clear analysis of
Reform programme sought to based and the demands and needs
Programme address the tenure development focused. of the beneficiaries within

insecurity of rural farm-
dwellers, eliminate
overcrowding and
provide residential and
productive land to the
poorest sections of the
rural population.

A three-pronged market-
assisted land reform
programme aiming at
tenure reform, restitution
and land redistribution,
was launched in 1994,

Approximately 7 million
hectares of land
redistributed through all
three programmes.
Projects were
coordinated at district-
level and officials from
municipalities
(district/local) and
Provincial Departments
of Agriculture
participated in these
fora.

Some targeted efforts

the groups that may be
applying for or acquiring
land.

Insufficient or
inappropriate design of
the initiatives, enterprise
or projects on land
acquired.

Lack of support once
people have acquired
land.

Legislation offered
minimal protection to
farm-workers and labour
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GREEN PAPER: RURAL DEVELOPMENT & LAND REFORM: CONFIDENTIAL

introducing: to integrate vulnerable
groups into projects.
e Land e Legislation developed
redistribution; to protect rights of
farm-workers and
e Land restitution; labour tenants.
and e Area based planning
methodology and
«  Tenure reform Settlement
Implementation
Support Strategy
developed.
LARP provided a Attempted to create “One-
framework for delivery Stop Shop” service centres
and collaboration on land located close to farming
reform and agricultural and rural beneficiaries.

support to accelerate the  LARP tried to create a

rate and sustainability of  delivery paradigm based

transformation through on the following principles:

aligned and joint action

by all involved » Focus areas to

stakeholders concentrate service
delivery in order to
better exploit synergies
between land
redistribution,
restitution and tenure
reform, agrarian and
business development;

» Align comprehensive
support package to
cater for the inherently
multi-sectoral
requirements to make
sustainable production
and business
development a
success.

« Apply a cooperative
government approach
by establishing joint
planning, budgeting,
approval and
implementation
procedures between
various government
departments and
programmes.
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The aim of CASP is to + Development of a
enhance the provision of mentorship programme
support services to for small scale and
beneficiaries of the land emerging black

and agrarian reforms in farmers.

order to promote and «  Provision of grant
facilitate agricultural financing to aid in the
development purchase of farm

implements and inputs
e Channelled funding to
both commercial and
small scale initiatives
e Linked other types of
finance for agricultural
development such as

MAFISA.

' SERVICES PROGRAMMES
Rural Transport e Non-motorised
Development provides transportation such as
guideline linking the rural bicycle (Shova Kalula)
roads and transport and pedestrian
planning processes with walkways and bridges
the emphasis on special are promoted.
rural transport initiatives + Learner Transport
such as intermediate provided free to those
means of transport, learners who live far
animal drawn carts and from schools in some
other low technology provinces.

transport solutions (links
also to infrastructure).
The main objective of this «  Encourages community

programme is to facilitate planning together with
project based housing traditional authorities
development on and local government.

communal land for the
benefit of beneficiaries of «  Traditional forms of

both old order and new housing encouraged
order land tenure rights in rather than standard
communal areas RDP housing.

e Roll-out of ABET and
early childhood
development
programmes.

Provides guidelines on Encourages community

good sanitation practices participation and the
including appropriate use of local building
health and hygiene material and local
awareness and behavior, resources in the

and acceptable, programme.
affordable and » Development of skills
sustainable sanitation to build the sanitation
services in rural areas. infrastructure and

facilitate the health and
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No approved
comprehensive policy for
rural education but
appears in different
policies such as Early
Childhood Development,
ABET, etc.

Teacher and Education
development, No-fee
schools, etc.

The goals for the Rural

Health Service are:

e  Strengthening district
health plans;

* Reuvising the service
delivery platforms for
each rural area;

e Providing emergency
medical service;

e Deployment of
adequately trained
health personnel and
provide district and
sub-district
management teams;
and

e Establishment of a
functional referral
system.

hygiene promotion.
Upgrading of facilities
to ensure that they are
safe and hygienic-
relevant to households
that have built their
own traditional houses.
No-fee Schools Policy
including rural and farm
schools.

National School
Nutrition Programme
which provides one
meal a day to learners
in the poorest schools.

National Students
Financial Aid Scheme
aimed at widening
access to higher
education by
disadvantaged
students from rural
areas.

Efficient roll-out of
communicable
diseases prevention
and treatment including
ARVs.

Roll-out of programme
to minimise infant
mortality.
Immunisation
programme available
free.

Some effort towards
development of clinics
that are staffed
permanently and on a
24 hour basis.

GREEN PAPER: RURAL DEVELOPMENT & LAND REFORM: CONFIDENTIAL
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e Community policing » Improved relationship

fora were introduced between the police
on the premise that service and the
success in fighting communities they
crime depends on serve.

cooperation of the
community with the
police. The forums
work with local
government to
implement crime
prevention policies.

* The EPWP is the e Temporary work
flagship public opportunities offering a
employment stipend to unskilled
programme that labour force.
creates temporary e Creation of a skilled
work opportunities labour pool in various
with on-the-job aspects of
training to improve construction.
participants’ chances
of sustainable
employment.
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1.4 Key legislation

The following table provides an overview of the key legislation promulgated for the implementation
of the various rural development programmes. This table excludes provincial legislation and
municipal by-laws and is by no means exhaustive®.

Table 2: Overview of Key Legislation

Old order tenure related legislation, including Proclamation R293 of 1962 and Proclamation R188 of

1969, Black Communities Development Act, 1984 (Act No. 4 of 1984), Conversion of Certain Rights to

Leasehold and Freehold Act, 1988 (Act No. 81 of 1988), etc.

Deeds Registries Act, 1937 (Act No. 47 of 1937) 1937
State Land Disposal Act, 1961 (Act No. 48 of 1961) 1961
Subdivision of Agricultural Land Act, 1970 (Act No. 70 of 1970) 1970
Upgrading of Land Tenure Rights Act, 1991 (Act No. 112 of 1991) 1991
Less Formal Township Establishment Act, 1991 (Act No.113 of 1991 ) 1991
Abolition of Racially Based Land Measures Act, 1991 (Act No.108 of 1991) 1991
Land Reform: Provision of Land and Assistance Act, 1993 (Act N0.126 of 1993) 1993
Restitution of Land Rights Act, 1994 (Act No. 22 of 1994) 1994
Development Facilitation Act, 1995 (Act No. 67 of 1995) 1995
Interim Protection of Informal Land Rights Act, 1996 (Act No. 31 of 1996) 1996
Constitution of the Republic of South Africa, 1996 1996
Communal Property Associations Act , 1996 (Act No. 28 of 1996) 1996
Local Government: Municipal Systems Act, 2000 (Act No. 32 of 2000) 1998 &
Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998) 2000
Housing Act, 1997 (Act No. 107 0f 1997) 1997
Land Survey Act, 1997 (Act No. 8 of 1997) 1997
National Environmental Management Act, 1998 (Act No. 107 of 1998) 1998

?\/
(<\

“ The Extension of Security of Tenure Act, 1997, #melLand Reform (Labour Tenants) Act, 1996, wélldealt with in
terms of the proposed Land Tenure Security BilL®Qsee Chapter 3).
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National Water Act, 1998 (Act No. 36 of 1998) 1998
Transformation of Certain Rural Areas Act, 1998 (Act No. 94 of 1998) 1998
Public Finance Management Act, 1999 (Act No. 1 of 1999) 1999
National Land Transport Transition Act, 2000 (Act No. 22 of 2000) 2000
Local Government: Municipal Finance Management Act, 2003 (Act No. 56 of 2003) 2003
Communal Land Rights Act, 2004 (Act No. 11 of 2004) 2004
Municipal Property Rates Act, 2004 (Act No. 6 of 2004 ) 2004

C%TER 2: CHANGE

2.1 Introduction

Why change? What are the current challenges facing rural areas which led to the current
administration rethinking and reshaping its development policies towards those areas? There can
be no doubt that the democratic government’s rural development programmes have made progress.
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The transformation of apartheid geography and the equitable distribution of economic benefits
among its citizens remain as top priorities for the current Administration. This commitment to drive
change was reaffirmed during the Land Summit of 2005. A panel of experts was appointed to
provide recommendations for the development of policy regarding land ownership by foreigners in
South Africa. Firm policy statements made at the ANC's 52" National Conference held in
Polokwane in 2007, the ANC’s 2009 Election Manifesto and the Medium Term Strategic Framework
adopted in 2009 also endorsed the need to reshape land reform and rural development policies and

programmes. Q

2.2 Imperatives for change

2.2.1 The realities of apartheid geography (L

The demand for an integrated rural development strategy arises out o
geography. Apartheid effectively defined three kinds of spaces in Sou
with its own political, social and economic systems: the major urban
regions and associated small towns; and, the so-called homeland former homelands, 61%
of households survived on less than the international poverty li SD2/day, or about R1600 a
month for the average household of four. In the commercial ing regions, the figure was 45%
and in the urban areas, 38%.°

lities of apartheid
ca, each supposedly
e commercial farming

The immediate cause of rural poverty is the combinati%extraordinarily low levels of employment
in the former homelands combined with low inco fo mworkers and other employed people in
both the former homelands and the commercial %g areas. These patterns, in turn, derive from
the way apartheid shaped the rural economy ang society.

social services to Africans. With few ex ﬁons, the homeland administrations had virtually no
resource base of their own, but the central state provided them with very limited subsidies. In
consequence, the homeland rq%ns nded up with too few educators, police and health workers,

The homeland system was used in Iargg}rt7 to legitimise the failure to provide basic economic and

many of whom were under- ied. They also suffered from severe underinvestment in both

economic and social infrastYL
The homeland system@-b d far-reaching political and social implications. The apartheid state
r

aimed to rule indi ough handpicked leaders. In the process, it sponsored socio-political

systems that were ndly corrupt as well as highly oppressive to women and youth. At the same

time, the homeland states were defined in ethnic terms in an effort to divide and rule the majority in
MAfricans in general.

particular a%\

The s f rural towns in the former white areas was characterised by profound segregation.
Politi ower rested with the small white minorities, while black people were excluded from the
local omies as well as most municipal and social services. This exclusion was symbolised by
the'location of townships inevitably some way from the small town centres.

The poverty of the rural areas in South Africa today can only be understood as a result of the way
apartheid shaped access to economic opportunities and government services through rigidly

® Source: Calculated from variables on household income im@ainity Household Survey 2007. Database downloaded
from www.statssa.gov.za October 2009.

Page 27



enforced tenure, settlement and labour policies. A rural development strategy must address the
special challenges found in the farming and former homeland regions. A rural development strategy
must bridge the gap between the so-called first and second economies. The so-called ‘first’ and
‘second’ economies represent two ends of the spectrum within South Africa’s highly unequal
economy, with wealth and resources concentrated at one end, and poverty and disadvantage at the
other. This inequality is a core legacy of apartheid. The question remains as to why this legacy has
proven so stubborn since the transition to democracy despite the valiant attempts of the successive
post-apartheid administrations since 19947

Qhe

Even after the elimination of openly racist laws, the systemic deprivation and exclusiN)
majority of rural people meant that, in the absence of sufficiently vigorous, rce and
coordinated state action, a vicious cycle of poverty has remained. Less than one i ee working-
age adults in the former homeland regions said they had income-earning em I%t in 2007,
compared to just under half of those in the rest of the country. That compares Vﬁth international
norm, according to the International Labour Organisation, of almost two third n if rural people
have gainful employment, their incomes tend to be very low. In t r homelands and
commercial farming regions in 2008, half of the employed people ear, der R1000 a month,
compared to a fifth in the major urban areas. In 2008, 58% of farr@ers in the formal sector
earned under R1000 a month, compared to just 10% of workers i rest of the formal sector.®
Figure 2’ illustrates that in five provinces (KwaZulu-Natal, Mp@wga, Limpopo, Eastern Cape
and North West) large sections of their populations survive per capita income of less than
R400 per month. This should not be surprising as these prt@@ played host to former homelands.

Q)%

O
Q&

Figure 2: Map sh@ % of Population with per cap ita income less than R400/month

<

® Ibid.

" This map is part of a rural sector profiling exsecthat is currently being undertaken by the Depant of Rural
Development and Land Reform, StatsSA and the \\@alak.
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Map showing % of Population with per capita income less than i ST t_?jj |
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AND LAND REFORM

| Country: South Africa

Map showing % of Population with
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Data Source:

Provineial boundary -
Municipal Dermacation (2001)
EAlayer- Stats 5A_(2001)
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Low incomes combined with low levels of employ leave rural households heavily dependent on

government grants and remittances by family members working in urban areas and white
commercial farms. In 2007 over half of households in the former homelands said they relied
primarily on government grants or re ces to survive. That compares with under a quarter of

households in the rest of the country
M

While government grants are critic alleviating poverty, they can never fully compensate for the
lack of sustainable economic activities. Table 3% shows the percentage of people per province since
1995 that have obtained so of social grant assistance. Surprising in the most economically
(Gauteng), only 6% of the population benefited from social grants but

active province and lea r
on average this tra S R2091 spend per person. Mpumalanga and KZN have the least
amount of spend n despite having large numbers of people who earn less than R400 per

capita income per month.

N
Q\%?\

Table 3: Social grant assistance per province

® These results form part of a rural sector prdfilexercise that is currently being undertaken leyDkpartment of Rural
Development and Land Reform, StatsSA and the \@alak.
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Poverty line=R 283 in 2008 constant price
% of pop. Living below R283/m Social grant at 2009
Province 1995 2005 2008 social grant grant/persor grant/poor
(in 2000)
Eastern Cape 50 29 29 2325456 356 1228
Free State 45 16 16 752694 271 1696 Q
Gauteng 7 7 6 1530018 146 2091 N
KwaZulu-Natal 31 3 33 3302953 322 976 Q
Liml)o 4 34 34 1905435 364 107d
Mpdifialanga 34 28 28 974645 268 955
Norl/\/est 40 28 27 1020906 312 1114
Northern Cape 34 24 23 329367 311 1297
Western Cape 9 10 9 884630 168 1676
Total 31 23 22 13026104 269 1168

The following passage from a book by Stephen Lev@nr (The Economics of Apartheid, 1990)
adequately sums up the drivers of land reform in

Some of the problems which will, inevitably, face a post-apartheid government, given the historical
evolution, structure and performance the South African economy are outlined. Lewis (1990)
further postulates on what could be the%‘i?bf using the post-apartheid economy ‘as a dynamic in
the process of eliminating apartheid” He assumes that a post-apartheid government would commit
to ‘basic political and economic s to remove preferential access to rights based on race, and
to make accessible, through of several possible means, a markedly larger share in the
economic cake for those denied.it in the past. The assumption is that it would be interested in
measurable and sustai ults and it would want to face its problems and opportunities
realistically.” Correctly, ulates that the most obvious and politically charged economic policy
guestion revolves ‘the distribution of economic benefits among citizens.” The passage below
summarises his vie@

The highly unequal.distribution of the ownership of private assets, the greatly skewed distribution of

income am zens, the unequal distribution of employment opportunities in all sectors, and the
inequality \in ‘access to social services mean that distributional issues will be high on the list of
con any post-apartheid government just as they were for the National party when it came to

pQr 948.

What then would be the key elements of that distribution? One of the most visible ones is land,
particularly because of the historical and deliberate denial of access to blacks for both agricultural
use and for urban residential purposes. The land question in SA is quite complex because contrary
to the situation in Zimbabwe where widespread, small-scale agricultural activity among black people
iIs common, almost every black person is ‘part of the wage economy.” A major question is how to
redistribute the ownership of agricultural land in such a way that it contributes to the incomes of
black South Africans who wish to earn a living by farming, without creating significant adverse
consequences for the total level of agricultural production.
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2.2.2 Land Summit 2005

The Land Summit affirmed several issues which Government and other stakeholders had begun to
flag as areas needing a rethink by both policy makers and implementers of land and agrarian
reform. Prior to the Land Summit, the 10-year review of land and agrarian reform implementation
pointed to a number of gaps in the policy and legislative framework. Most of the gaps were echoed
by the Land Summit participants. The following is a summary of the main areas of resolution and
recommendations which emerged from the Land Summit:

* Commitment by all to the redistribution of at least 30% of white owne@\ntural

land by the year 2014.

« Government aims to reduce poverty and unemployment by %r the next
decade. It was clear from the summit that there is a strong atlon between a
more equitable distribution of land and higher living standa er levels of rural
poverty, stronger growth performance and a more equal@utlon of the national
income. Therefore, land reform is necessary not only the injustices of the
past but also to contribute towards economic tr ormation, and towards the
achievement of accelerated and shared growth. \

e Current approaches are not delivering land %e scale required to achieve this

target and are also not realising the. f ntial of developmental benefits
associated with land reform. The nee% nge the approach in order to deliver
land at scale although in an orderly@m annot be over-emphasised.

The state needs to assume a proac and leading role in ensuring accelerated and
sustainable land and agrarian réform. Markets alone will not achieve the kind of
structural change requir

Reform should aim eS}cture the dominant models of land use and agricultural
production. FUQ | changes to the patterns of land ownership are required.
r

This includes s t for small-scale agriculture, the active promotion of sub-division
and the need to reverse the growing concentration of land

of agricultur
holdlngs% anging the current farm size culture.

e of willing seller-willing buyer as the basis for land reform was

. mgly rejected. Market-based land acquisitions entail reliance on the
existing land market system which is characterised by a humber of distortions and
[ fections, such as restrictions on land subdivisions, the absence of an effective
%d tax, unequal access to capital markets and information, as well as contradictory
requirements in respect of municipal zoning regulations. The free market mechanism
\ is also open to abuse through price inflation. The state needs to review its market
driven approach with a view to establishing alternative land acquisition instruments
such as expropriation, land ceilings, land tax and the state’s right of first refusal in all

land transactions.

* To meet the obligation for accelerated land redistribution, the state’s capacity and
resources need to be substantially enhanced in all three spheres of government.
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e Government needs to be capacitated to target beneficiaries, to identify and acquire
land for redistribution and to support beneficiaries with a range of mechanisms that
enable them to become independent.

* Furthermore the achievement of this target requires strategic partnerships, in which
government, landless people, farming communities and other components of civil
society act together for sustainable land and agrarian reform. In particular stronger
collaborative relationships need to be built between the state, social moveme and
other stakeholders at a local level. Q

« There has been little real change in the lives of people living an@:king on
commercial farms. The new approach to land reform must also at farm-
dwellers derive benefits from land reform and the scale of evictions a e ongoing
violation of human rights on farms must receive urgent attention.

ian reform should
cipatory and people-
tion of land and agrarian

« Key principles underlying implementation of the land a
include the decentralisation of the land reform proces
centered methods which are area-based, and the in
transformation into wider development priorities, p arly through the Integrated
Development Plans (IDPs) of local and district ipalities. Land reform should
promote sustainable development by providing '@, or production and settlement, in
both rural and urban areas. @

* The state needs to conduct a land at@w private and state land and make this
information publicly available.

* The state must regulate the nership of land by foreigners to contribute to

increased access to productive land for land reform purposes.
&

2.2.3 Recommendations on th&vel ment of policy regarding land ownership by

foreigners

A Panel of Experts was appointed in 2007 to examine the question of foreign ownership of land in
South Africa. The co rveyed by the Panel included countries in Africa (Malawi, Nigeria,
Zambia and Zimbal e Middle East (Jordan, Iran and Israel), Western Europe and the Nordic
countries (Austria@ce, Norway, Switzerland, Turkey, Spain, Sweden, Denmark, Finland,
Greece, Ireland and Portugal), Eastern and Central Europe (Lithuania, Slovakia, Poland, Czech

Republic and Hungary), North America (Canada and the United States of America), Asia and the
Pacific (Ind an, South Korea, Thailand, Singapore, Indonesia, Australia and New Zealand),
Latin i (Colombia, Brazil, Mexico and Chile). Moreover, in order to advise government

wh and how, it should monitor and intervene by policy, legislative or other means in preventing
ossible negative consequence of land acquisition /use by non-South African citizens, the panel
investigated:
« the nature, extent, trends and impact of the acquisition and use of, and investment in land in
South Africa by non-citizens; and

« the extent to which the current lack of a comprehensive policy and legislative framework
contributes to the acquisition, use and investment in land by foreigners.
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Ownership by foreign natural persons of farmland is 0.55% by number of properties, 0.15% by
value, and 0.07% by area. For ‘agricultural holdings’ (i.e. generally residential smallholdings around
some large towns), the figures were 1.79%, 1.75%, and 1.98%, respectively.® The concern is that
these figures may not reveal the full extent of foreign ownership; as the Panel's Report makes clear,
a large share of farmland is held by ‘corporate entities’, for which the current deeds system does not
indicate the extent of foreign ownership. ‘Corporate ownership’ includes close corporations, trusts,
and companies, and according to the report, owned 27% of all farm properties, 34% of all farmland
by area, and 78% by value.'® What this means is that, to the extent foreigners own a large ein
corporate entities that hold land, then foreigners control a great deal of land. However, w )%no
statistical information to this effect."* p\

The following recommendations were proposed to restrict the ownership of pr land by
foreigners but were never implemented:

» Compulsory disclosure of nationality, race, gender and other informati@

* A moratorium prohibiting the disposal of state land to foreign Q in limited cases, to
nationals who do not qualify for redress under the natio@hd reform policies and

legislation, must be put in place.

* Medium and long term leases of all productive Iar.QX‘a viable mechanism for future

acquisition of land and interests in land by foreigner@

« The effecting of enabling omnibus legislativ ndments giving effect to some of the
recommendations through a comprehensi eneral Laws or Land Matters Amendment Bill,
similar to Judicial Matters Amendment BiII% the Department of Justice and Constitutional
Development use, should be prioritised.,

* The inclusion of measures in any policy formulation to deal with the problem of fronting
where consideration may be given arious sanctions, including assets forfeiture.

* Imposing land ceilings but.not the same as for citizens, coupled with the right of first refusal
land and expropriation.

instrument for surplu
e Placing a mor En further sales of productive land to foreigners but foreigners will be

able to leas on a medium to long term basis and form sustainable partnerships with
citizens in t f the utilisation of the productive land.

224 AN(i (Wane) 52 ™ National Conference Resolutions — 2007

9%ﬁreport notes: “The only conclusion drawn fritvase data is that individual foreigners appedretanore interested
in urban residential land. Their strongest presénaethe category of sectional title owners” (9.2

9 The very high share of ownership by value probablgtes to the fact that some properties thatdesignated as
“farmland” in the cadastre are primarily used fanimg, and have values that reflect that use.

" There is reason to doubt that foreigners emplsyrategy of hiding behind legal entities in orderacquire land in
South Africa, because there has been no particason up to now to do so. Moreover, while foreigrestment in
farmland is rampant in some parts of Europe (@.gecent years in the UK, foreigners have accoufited0% to 20%
of farmland purchases), companies that facilitatshsnvestment report that South Africa is, relaltjvspeaking, not an
attractive destination (see e.g. Savills, 2009).
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The 2007 ANC National Policy Conference identified rural development, land reform and agrarian
change as critical pillars of South Africa’s programme of economic transformation. The policy
conference moreover acknowledged that programmes of rural development, land reform and
agrarian change must be integrated into a clear strategy that seeks to empower the poor,
particularly those who already derive all or part of their livelihood from the exploitation of productive
land.

The proposals tabled at the ANC Policy Conference were reaffirmed at the ANC ional
Conference held in Polokwane, and developed further. The Polokwane resolutions are as foll

I.  To embark on an integrated programme of rural development, land reform %a rarian

change based on the following pillars: (}
a) The provision of social and economic infrastructure and the nsion of quality

e
government services, particularly health and education, to rural%.

h the redistribution of
e comprehensive support
to ensure sustainable
ers, farm-dwellers and small

b) Fundamental changes in the patterns of land ownership
30% of agricultural land before 2014. This must in
programmes with proper monitoring mechani
improvements in livelihoods for the rural poor, farm-
farmers, especially women

c) Agrarian change with a view to supporti @sgtence food production, expanding
the role and productivity of modern s Ider farming and maintaining a vibrant
and competitive agricultural sector

d) Defending and advancing the rights ;d economic position of farm-workers and farm-
dwellers, including through impr(ﬁed organisation and better enforcement of existing

laws. 3{ .

ii.  To strengthen the voice o@ uth Africans, empower poor communities and build the
momentum behind agrarian nge and land reform by supporting the self-organisation of
rural people, working t%er with progressive movements and organisations, and building
forums and structure gh which rural people can articulate their demands and interests.
ANC branches t her with alliance partners will assist in the organisation, unionisation and
empowerment @#Workers.

iii.  To build str state capacity and devote greater resources to the challenges of rural
develo%nt, land reform and agrarian change. In particular to:

%eate an over-arching authority with the resources and authority to drive and

coordinate an integrated programme of rural development, land reform and agrarian
\ change.

Q b) Implement the Freedom Charter's call to help those working the land with

implements, seed, tractors, infrastructure for irrigation and other forms of material
support.

c) Implement large-scale programmes to establish new smallholders and improve the

productivity of existing small-scale and subsistence farmers, and to integrate
smallholders into formal value chains and link them with markets.
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d) Build dedicated state and private institutions that are accountable to their users for
the effective and directed support to land reform beneficiaries in general and
smallholder agriculture and family farms in particular, including through financial
support, research and extension, the provision of tools and equipment and the
facilitation of market access and cooperation.

e) Review the mandate, capacity and operations of institutions such as the Land Bank
in order to ensure that the state is able to provide directed credit and capital for
investment in support of a transformed agricultural sector and rural econom&

f) Improve the ability of government to take the lead in innovation, %rc and
development and extension services appropriate to the developmen allholder
farming sector.

g) Build the capacity of rural local governments to lead the proc gof development,
land reform and agrarian change including through the | of decentralised,
participatory and people-centred programmes that are lin h wider development
priorities, particularly through the Integrated Developm@ns of municipalities.

h) Improve the capacity of the state to monitor a ct information on the use of
land, including through the conduct and publicJQ regular land audits.
f

i) Ensure that the state regulates the lan z@ ectively with a view to promoting
the goals of rural development and agrari hange, limiting the unsustainable use of
c

land for elite purposes (such as ersion of prime agricultural land to golf
estates) and ensuring that land rer% predominantly in the hands of South African
residents. To this end the management and control of state land must be
consolidated under one roof. ’

L 4
iv. ~ To review and change all i sti%al, legislative, regulatory and tax-related policies that
create a bias in favour of I&-sjca , capital intensive, environmentally damaging agriculture
da

and under-utilisation of which constrain the emergence of a vibrant, pro-poor rural
economy, including in particular:

a) Repeal legislation which prevents the subdivision of land and other policies
which QUE the concentration of ownership in land and the under-utilisation of
lan

b) <«Introduce a special land tax and other progressive tax measures with the aim of

Mng incentives for the disposal of under-utilised land and the de-concentration of

d ownership, and act urgently to remove biases that currently exist in the tax

system that provide incentives for the ownership of large tracts of land, capital
intensity and the under-utilisation of agricultural land.

Q ¢) Reuvisit national agricultural policies, particularly in respect of subsidies, tariffs and
marketing institutions, and the relationship between these and our objectives in
respect of rural development, land reform and agrarian change as well as food
security and inflation.

d) Combat monopolistic practices in the markets for agricultural land, inputs, finance
and outputs.
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Vi.

Vil.

viii.

Xiii.

To, where appropriate, work together with commercial agricultural and the private farming
sector to promote black economic empowerment, create partnerships between emerging
and established farmers, create linkages between large and small farmers including through
procurement and 'contracting-out' and build institutions to contribute towards more equitable
structures of production and ownership in rural South Africa, including through collective
ownership, employment equity, skills development and support for new enterprises in the
agricultural sector.

infrastructure and by helping rural communities and small farmers to build organisations
which help them to access markets, build links with formal sector valu ins and
coordinate their activities to realise economies of scale. Such organisati% include

To support the growth of rural market institutions including through the pr viof
i ,5

producer co-operatives, smallholder associations, input supply co-ops, marketing co-ops
and/or state regulated institutions designed to support and promote market access and
collective action amongst small rural producers. Special attention@ e given to the
empowerment of women in co-operatives.

To, where necessary, expropriate property in the public int
accordance with the Constitution to achieve equity, redre
development. All legislation pertaining to expropriation m\

r for public purpose in
ial justice and sustainable
aligned with the Constitution.

To ensure adequate resources are available for Qation of agricultural colleges and
extension services specialising in the tasks of a@ve opment, land reform and agrarian
change. Community Development Workers in %reas must be inducted properly on land
and rural development issues in order to ort an accelerated land reform programme and
to ensure compliance with laws affecting fs%vorkers.

ANC branches will work together with thg progressive trade union movement, particularly the
Food and Agricultural Worker nion, government agencies and civil society to build
national organisations for fzm-w rs and farm-dwellers dedicated to the realisation of

their rights, combating h rights abuses and super-exploitation, and the provision of

support and advice to munities living on farms. Furthermore, to ensure the vigorous
implementation of laws that protects farm-workers and farm-dwellers by strengthening the
capacity, resources solve of government to protect and advance their interest. This

will include the % nd strengthening of relevant legislation.

To ensure @ allocation of customary land be democratised in a manner which
empowers rural’'women and supports the building of democratic community structures at
village“level, capable of driving and coordinating local development processes. The ANC will

x(ge with traditional leaders, including Contralesa, to ensure that disposal of land

tegrate land rights and water rights into a common programme.

furt
' %oper consultation with communities and local government is discontinued.
\ in

To find ways to stabilise food prices in order to prevent inflationary surges, protect food
security and combat hunger.

To accelerate the roll-out of rural infrastructure, particularly roads but also other services
including potable water, electricity and irrigation and ensuring in particular that the former
homeland areas are properly provisioned with an infrastructural base for economic and
social development, and that farm-dwellers, like all South Africans benefit from universal
access to free basic services. In this regard, the ANC reaffirms our objective of realising
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universal access to free basic water, electricity and sanitation before the centenary of the
ANC and recognises that the bulk of this challenge is in rural South Africa.

xiv.  To improve the coordination and synergy between departments and all levels of government
to ensure an integrated approach to land reform and rural development.

These resolutions from the Polokwane Conference formed the basis for the ANC’s 2009 Election

Manifesto, with regard to rural development, land reform and agrarian change. Q
2.2.5 2009 Elections Manifesto of the ANC: 5 Priori  ties : \
The ANC has identified five priority areas for the next five years: (L

» Creation of decent work and sustainable livelihoods: é

should be the cornerstone of all our efforts. Decent work em both the need for more

jobs and for better quality jobs. \Q

Education is a means of promoting good citiz ' well as preparing for the needs of a
modern economy and a democratic society.

Decent work is the foundation of the fight against poverty ar@lity and its promotion

« Education:

« Health:
There have been many achiev nts |n improving access to health care, however much
more still needs to be done in te f quality of care, making services available to all South

Africans and ensuring bette ealth outcomes.
» Rural development, foo curlty and land reform:

Despite signific Egress made over the last 15 years, people living in rural areas
continue to fa arshest conditions of poverty, lack of access to land and basic
services.

« The fig@inst crime and corruption:

F g crime and fighting the causes of crime is a priority and there is a need to overhaul
tice system to ensure that the levels of crime are drastically reduced.

ZQ Medium Term Strategic Framework (MTSF)

The MTSF for 2009-2014 serves as the principal guide to planning and resource allocation across
all spheres of government. In this regard, focus areas and targets highlighted in the MTSF inform
the core elements of the budgetary submissions that national departments make to the
government’s budgeting process. Similarly, Integrated Development Plans of municipalities and the
Provincial Growth and Development Strategies of provinces will need to take into account the
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priorities identified in the MTSF, thus bringing us closer to the ideal of integrated and aligned
planning across the three spheres of government.

In terms of the rural development priority focus, the overall objective is to develop and implement a
comprehensive strategy of rural development that is aimed at improving the quality of life of rural
households, enhancing the country’s food security through a broader base of agricultural
production, and exploiting the varied economic potential that each region of the country enjoys. This
comprehensive rural development programme will include the following elements:

%ed

e Aggressive implementation of land reform policies to ensure that land reform is coherehgs
to livelihood creation for the poor, and that strategically located land is released f propriate
activities without delay. In addition, water allocation reforms must be undertake re water
allocation is linked to land release processes. These measures will promote exg:a;'mn of small-
scale agriculture and other economic activities, and increase housing delivery and reduce the
cost of basic service delivery. The overall impact of this intervention will b efficient use of
land as a critical input into the development process thereby maki mprehensive rural
development an integral part of the MTSF priority area relatin a%conomic growth and
employment and livelihood creation. &

« Stimulate agricultural production with a view to contributing h@ security through focusing on

institutional support that creates economies of scale and itates access to business services
and markets. Complementing this will be infrastructure y. Moreover, government will also
support the provisioning of implements and a | inputs to emerging farmers and
households, as well as fencing, agricultural extens rvices and agricultural loans. In addition

government will implement an Education Training Strategy for Agriculture and Rural
Development. To this end, in the medium te%)vernment pledges R2.6 billion in conditional
grants for infrastructure, training and advisop/ services, marketing, and upgrading of agricultural
colleges. The medium term aim is to bring about a measurable increase in agricultural
production. ®

* Rural livelihoods and food security through an intensification of the Illima/Letsema campaign to
enhance household food security. In addition, agricultural starter packs are to be made available
um. Additional measures to be considered are:

to 140 000 households per
e shielding vEgricuIturaI land from other developments;
 the pro su

. prcﬁ@im of the poor from rising food prices.

Through (%ﬂﬁwing interventions, rural households should be able to procure 60% of their food
from uction within the MTSF timeframe:

-%p ve service delivery to ensure quality of life through increased government investment in

rvice delivery in rural areas, using appropriate technologies to overcome physical and other
impediments. Departments responsible for service delivery will develop spatially targeted
strategies to address the diverse needs of rural households and residents.

pport to communities to grow their own food; and

e Improved rural transport through intensifying the implementation of the Rural Transport
Development Programme which aims to promote rural transport infrastructure and services. The
objective is to improve mobility and access in order to enhance socio-economic activities and
quality of life in rural areas.
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e Skills development through recapitalising agricultural training colleges to develop and run
appropriate training programmes to support rural economies. This will enhance access by
emerging farmers to professional mentoring services, and will also make skills development and
training services available to farm-workers.

* Reuvitalisation of rural towns through spatially targeted grants such as the Neighbourhood
Development Grant which will be made available for revitalisation and development of rural
towns to serve as service centres for rural economies. Investments will be guided the
potential of each area to ensure maximum economic and social returns. Q

« Explore and support non-farm economic activities to identify other sources of po@l in rural
areas including tourism, light industries, cultural activities to ensure that rural ar Ily utilise
their unique assets, potential and opportunities.

< Institutional capacity development in order to ensure an integrated app@ in which sector
initiatives and activities are coordinated. To this end government Willﬁ@ regional approach
with rural, urban and anti-poverty strategies as key elements. To e better development
outcomes, alignment between local, provincial and national &ment and other public

agencies is required. @

@ peratives in the value chain. In
ooperatives and farmers can access
vell as to access government services

» Cooperative development to enhance the role of agricult
addition, government will establish one-stop shops where
marketing and other information relating to agriculture a
including extension and finance.

2.2.7 International Obligations @
Y 4

There are a number of international nants and treaties that South Africa has signed which
commit signatory states to the advancement of the socio-economic rights of their inhabitants which
have a direct bearing on people’sﬁ% of well-being or impoverishment. These include, but are not
limited to, the International Covenant on Economic, Social and Cultural Rights, the African Charter
on Human and Peoples Rights; the African Charter on the Rights and Welfare of the Child, the
Convention on the Rights Child, the Convention on the Elimination of All Forms of
Discrimination against , the International Convention on the Elimination of All Forms of
Racial Discriminatioej Commission on Sustainable Development.

South Africa is also a‘signatory to the 1995 Copenhagen Declaration which emerged from the
United Nations. World Summit on Social Development. In terms of this Declaration, signatories
undertook Nop a country specific measure of poverty by 1996. South Africa also has
terms of the United Nations Millennium Development Goals to halve poverty and
t by 2015. In fact, South Africa has committed to reaching these goals by 2014. While
Millennium Development Goals uses a poverty line of $1 per day, countries have been
e raged to use their own national poverty measures. The UN Millennium Development Goals
are as follows:

» eradicate extreme poverty and hunger;

» achieve universal primary education;

* promote gender equality and empower women;
« reduce child mortality rate;

« improve maternal health;
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» combat HIV/AIDS, malaria, and other diseases;
« ensure environmental sustainability; and
» develop a global partnership for development.

The democratic government has developed programmes since 1994 to deal with the above-
mentioned goals, some of which are cross-cutting e.g. gender equality and empowerment of women
are cornerstones of housing, land reform, health, water and education programmes.

The Johannesburg Plan of Implementation (JPol) implemented after the World S m@on
Sustainable Development in 2003 called for the building of rural infrastructure, diveréif\M ural

economy and improve transportation and access to markets, market information and it for the
rural poor to support sustainable agriculture and rural development. The JPol also r ised that
agriculture plays a crucial role in addressing the needs of the growing global population and is
inextricably linked to poverty eradication, especially in developing countries. Sustainable agriculture
and rural development are essential to the implementation of an integrated ch to increasing
food production and enhancing food security and food safety in an enviroﬁ@ y sustainable way.

Through the New Partnership for Africa’s Development (NEPAD) ica’'s heads of state and
government developed and endorsed the Comprehensive Agricultural Development
Programme (CAADP) as a framework for the restoration of agsgq al growth, food security and
rural development in Africa. The primary CAADP goal is agri -led development that eliminates
hunger, reduces poverty and food insecurity, opening th or export expansion. The CAADP
has the following specific targets for achievement by t% 015:

0

* improve the productivity of agricult attain an average annual growth rate of six
percent, with particular attention mall-scale farmers, especially focusing on

women; V2
have dynamic agricultur rkets within countries and between regions;
e have integrated f rs into the market economy and have improved access to

markets to become.a net exporter of agricultural products;

achieved a m%uitable distribution of wealth;
* be a@ ic player in agricultural science and technology development and
ti

e prac environmentally sound production methods and have a culture of
Winable management of the natural resource base.

Four speE’ hvmsts for improving Africa’s agriculture that are outlined by the CAADP:

Q\Q nding the area under sustainable land management and reliable water control systems;
improving rural infrastructure and trade related capacities for market access;

e increasing food supply, reduce hunger, and improve responses to food emergency crises;
and

* improving agricultural research, technology dissemination and adoption.
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In addition, there are two clusters of critical issues that cut across the four CAADP pillars and which
need to be addressed as part of the implementation process. These are:

» capacity strengthening for agriculture and agribusiness: academic and professional training;
and

< information for agricultural strategy formulation and implementation.

there are no punitive measures for non-compliance. It should also be noted that comm are
rarely active participants in driving the development and finalisation of these and

conventions. (L
2.2.8 New Economic Growth Path QZ

All of these international agreements do not bind countries to direct resources to rural re%nd
%. 5
tie

The Minister of Finance, during the Budget Speech of 2010, anno @u South Africa has set a
new trajectory in terms of economic growth as articulated in th rowth Path for South Africa.
Economies across the globe were affected by the recent mic downturn; as such, it is
imperative for South Africa to find lasting solutions that sure growth in all sectors. Key
challenges facing us are job creation, poverty reductio r@s r economic growth. Our economy
needs to be transformed to meet the needs of all of @ople, growth on its own is insufficient to
solve our unemployment problem. There is a need-to nd the capacity of the economy to grow
sustainably and more labour absorbing growth ised. The main elements for a new growth path
for our country are: P

» aconcerted effort to reduce jobl ess among young people;

e support for Iabour-inten;’o&in stries through industrial policy interventions, skills
development, public em ment programmes and a rural development strategy;

* sustaining high level lic and private investment and raising our savings level;

* improving the %nce and effectiveness of the state, especially the provision of quality
education & @ ing at all levels;

« reforms. to increase inclusion and participation in the labour market, alongside efforts to
imp \gﬁpetition in product markets;

. ing inflation low, striving for a stable and competitive exchange rate, and providing a

Q\ fer against global volatility; and

raising productivity and competitiveness, opening up the economy to investment and trade
opportunities that can boost exports. There is a need to produce goods and services that
other people desire to have that can be exported to the rest of the world.

The approach to employment creation includes measures to encourage industries and services that
have significant jobs potential, stepped up implementation of the Expanded Public Works
Programme, investment in further education and skills development, encouragement of small
business development and entrepreneurship and a new focus on promoting youth employment.
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Employment of rural youth, especially in the small and medium enterprises is imperative in order to
stimulate growth in rural economies. Turning an economy around and achieving the kind of
transformation required to draw in the millions of unemployed people into the economy is not an
easy task. Government will require a concerted effort from all sectors to achieve the objectives of
the New Growth Path; rural development and land reform will be fundamental in this regard.

It would be unrealistic to assume that all jobs and opportunities will be created through the CRDP
initiatives. The success of the model will depend on public-private partnerships. The question to
stakeholders (government and private sector) will be “how many employment opportu iti%ﬂl be
created through the planned interventions and how many of the planned interventions &] S are
targeted to the identified rural spaces and beneficiaries?”

The main changes after 1994 involved the effort to restructure government supp%stems toward
African smallholders and away from the narrow focus on commercial farms. At the same time,
government had to maintain support for commercial farming, which rem@ e main source of
agricultural production for both domestic use and for exports.

While agriculture is one of the main drivers of the rural economy, @al evidence suggests that
opportunities are also created in tourism; government services; struction; manufacturing and
mining in selected locations and retail. In some rural areas, to man be one of the few non-farm
sectors offering competitive advantage. In its Economic Secto mployment Cluster Programme of
Action, dated November 2009, government has placed e on employment creation and decent
work while continuing to lay the basis for long-ter itive growth. The interventions include
supporting labour-absorbing sectors (agricultural valg%n, tourism, public sector etc.) geared more
to domestic and regional markets as central to e@i employment; continuing to support dynamic

industries and economic diversification includin wledge intensive and green industries; greater
mobilisation of domestic resources for developmental aims, with reduced dependence on short-term
capital inflows to fund investment; implemerg:]g the CRDP that encompasses support for rural
development in economic and social terms and increasing investment in human capital particularly
through education, skills development and-health care. All spheres of government as well as state-
owned enterprises and Develop&Finance Institutions (DFIs) are obliged to support these aims
consistently and strongly.

In February 2010 governme oved the second Industrial Policy Action Plan (IPAP2) (Government
of South Africa, 201 S purpose is to expand production in value-added sectors with high
employment and grow! pliers that compete in export markets as well as in the domestic market
against imports. Q tion plan also places emphasis on more labour absorbing production and
services sectors. The.increased participation of historically disadvantaged people in the economy will
facilitate, in thWium term, South Africa’s contribution to industrial development in Africa.
L,

Procurement legislation, regulations and practices will be revised in order to enable the designation of
large, strategic and repeat or ‘fleet’ procurements in a range of sectors. The objective is to sequentially
increase competitive local procurement and supplier development opportunities, minimise ‘leakages’
from the domestic economy and support meaningful BBBEE in all three spheres of government and in
State-owned Enterprises (SoEs).

Sectors such as metals fabrication, capital and transport equipment, green and energy saving
industries and agro-processing, will be qualitatively new areas of focus of industrial policy. The plan will
also build on and broaden interventions in sectors such as automotives and components, medium and
heavy vehicles, plastics, pharmaceuticals and chemicals, clothing, textiles, footwear and leather, bio-
fuels, forestry, paper, pulp and furniture, cultural industries and tourism and business process services
(or call centres). It is estimated that the IPAP 2 will result in the creation of 2 477 000 direct and
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indirect decent jobs over the next 10 years. Additional interventions include leveraging the public
sector for employment creation and strengthening and diversifying the tourism sector to be competitive
and support creation of decent work.

The development and maintenance of school and community gardens will create additional jobs for
adult community members but more importantly provide much needed nutrition and contribute to
increasing food security initiatives. The school gardens programme has the potential to lead to other
livelihood opportunities such as the production of seeds, seedlings and manure as well as r@wship

opportunities. \
2.2.9 Green Economy (LQ

One of the focus areas of rural development is environmental and natural resour%conservation. This
however calls for taking actions to protect nature and encourage the positi -existence of both
humans and nature. Emphasis is placed on creating value throu@Q lity rather than on
accumulating material items and money. The developing Green my presents a huge
opportunity to positively affect the socio-economics of rural areas. &

Growth in green jobs is an integral part of the strategy to reinve
to renewable energy development, energy conservation, an
economy must support rural jobs that restore forests, ran
reside on state land, and rural communities own producti rms and the landscapes, in which they
are situated, are fundamental energy, water, food, an ral resource security. These communities
responsible land management practices help %ect and restore environmental quality, while
sustainably realising the economic potential of nat resources.

ebuild the economy. In addition
en-product development, the green
nd watersheds. Rural communities

workforce. They expand local value-added businesses and industries, which improve product worth
and worker skills. In addition to direct employment benefits, green rural jobs generate high positive
multiplier effects in rural comm . These include economic activities that maintain or enhance
essential local businesses, su hardware stores, sawmills, feed stores and, by extension, schools
and hospitals. High quality, livi age green jobs in rural areas allow business owners and workers
to secure stable employe ose to their families and communities. They can provide safe and
dignified working conditions.and generate sustained benefits for rural areas.

Y 4
Rural green jobs not only help local Ea:i;nies recover, but also create a durable entrepreneurial

Taking advantage@ese opportunities can provide rural communities with new pathways to
sustainable growth, repreneurship and workforce development, while simultaneously enhancing
the health of “forests, rangelands and watersheds. Programmes that support green economic
developme s to foster economic opportunities that will ensure high-quality jobs, wealth creation
and reten and local ecological and community benefits in rural areas.

r&en jobs provide high quality, living-wage employment as well as protecting and restoring
environmental quality. They include jobs that restore and maintain ecosystem functions and services,
such as clean air, clean water, forest and rangeland health and biodiversity, as well as those that
reduce energy, material, and water consumption and move towards a low-carbon economy.

The Green Economy and green jobs include a broad array of activities designed to improve the
environment while creating economic opportunity. The restoration and stewardship of the ecological
infrastructure (its watersheds, air shed forests and grasslands) is one key component. Rural green
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jobs that restore and maintain ecological infrastructure consist of work in the following three
dimensions:

* On-the-ground restoration activities on public and private land that improve
ecological conditions and facilitate climate change adaptation and mitigation;

e utilisation of the by-products of forest restoration to create renewable value-
added wood products, heat and electricity; and

« payments for ecosystem services such as carbon sequestration, wetl GQ
restoration, clean air and water, and biodiversity through incentives, certifi m
and markets.

and associated rural green jobs in forest and wood processing activities, including.value-added wood

Energy and climate change legislation should include incentives for sustainab§ &management

products and wood to energy as well as to:

Ensure that rural communities can access the benefits of e ; markets for ecosystem

services. Climate change legislation should include worke ining and business assistance
to help residents of rural communities to: (a) participate i ging carbon markets, including
assistance to small, private landowners for carbon tration to offset registration and

marketing, and worker education in verifying cli ange mitigation projects, and (b)
understand and address the potential impacts Iir% ange through adaptation plans and
activities. 5

Include renewable biomass from public -and te land in national energy policy. When
developing national renewable energy p% use a definition of renewable biomass that
includes material derived in an ecologically sustainable manner from private and public land,
including national forest system land, to ‘ensure that rural communities can benefit from woody
biomass utilisation thereby creating job opportunities.

A comprehensive Green Econom an that would go beyond consideration of the net jobs
created to also consider w%bs protected (particularly in resource-dependent and export-
based industries) by i ving- national resource competitiveness and industry development
(e.g. carbon, ener d water efficiency) and the livelihoods created (especially by
generating incomes, ices and wealth for the rural poor).

Adopt resource ient production practices and progressively restructure away from energy
intensive in s towards new green industries, which are financially viable and
internation@r etitive in the long run. A move to a more sustainable development path will
g

create new jobs, which may help to offset employment losses experienced in key rural
sectorW as agriculture and mining.

How ca | communities benefit from the Green Ec onomy Plan?

pital needs appear to be smaller in rural areas than elsewhere. One potential area of

QX rease access to capital. Interest from investors is generally lacking because the
a

interest to investors could be community infrastructure. The developed and developing
countries endorsed a Clean Technology Fund (CTF) funding envelope of USD500 million
for South Africa’s CTF Investment Plan (IP). In support of the government’s strategies, the
CTF co-financed IP will focus on scaling up grid-connected solar thermal power, utility-
scale wind power development, solar water heaters, and demand-side energy efficiency.
A Phase 2 of the IP is expected to include substantial investment in low carbon transport,
on the basis of a transport sector greenhouse gas inventory that the government is
undertaking.
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e Through the development of rural workforce training in new skills related to new green
industries especially in construction efforts through programmes such as the Expanded
Public Works and Community Works Programmes.

e Through the development of low-tech employment opportunities in green industries for entry-
level employees or youth and women employed as part of the NARYSEC and through the
job creation model of the CRDP.

e Through the development of community training programmes as part of the social fa@on
function of the DRDLR that focuses on resource conservation and management-and
sustainable waste management practices. Rural communities should be tau“c ssful

waste minimisation and composting strategies. (L
K i

* Through the creation of green jobs: Green jobs can be defined as w: © Agricultural,
manufacturing, research and development, administrative and & activities that
contribute substantially to preserving or restoring environmental quali pecifically, but not
exclusively, this includes jobs that help to protect ecosystem biodiversity; reduce
energy, materials and water consumption through high effici rategies; de-carbonise
the economy; and minimise or altogether avoid generation:.of all forms of waste and
pollution. Green jobs span a wide array of skills, educati& ckgrounds, and occupational

profiles. Q
In relation to land and agricultural reform proje @g ted water and land resources
management should be adopted as a model frame r the sound and equitable allocation of
water as a public good among all users to be .imple ted in a sustainable way at all levels,
including catchments. Support programmes to en%protection of agricultural land, sustained food
b

security and local economic development, shoug eveloped.

2.3. Principles underlying change (L.

As stated in paragraph 2.1 above change is underpinned by the need to: (a) unite all South Africans
and (b) to eradicate the legac partheid in all its forms. These principles cut across geo-spatial,
gender and class divides. inform the three land reform objectives: de-racialising the rural
economy, democratic a table allocation and utilisation of land and production discipline. The
new agrarian transfor rategy as illustrated in Figure 1 is the key strategy of the DRDLR to
achieve the outco ibrant, equitable and sustainable rural communities and food security for
all. Agrarian trans@on refers to the ‘rapid and fundamental change in the relations (systems
and patterns of ownership and control) of land, livestock, cropping and community.” The first part of

the strate Is*with building the person, the household and the community. This focuses
primarily .0 ing with basic human needs and providing the required social infrastructure for
impro ess to services. This part of the strategy also includes community building,

org K'onal and skills development initiatives.
Th

issue of land forms the basis of development in many rural areas as well as commercial
farmland in South Africa and therefore an essential part of the strategy includes the implementation
of an improved land tenure system. The other two components of the strategy dealing with livestock
and cropping are directly linked to the growth of the rural economy and focuses on the provision of
the required economic infrastructure as well as development of entrepreneurs and improved market
access. In addition these two components also deal with the recapitalisation of all farms acquired
through land reform so as to ensure improved food security for South Africa.
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All of the components of the strategy link directly with the phases of the CRDP that deals with
meeting basic human needs in the first phase and moves in subsequent phases to focusing on the
establishment of rural business initiatives, agro-industries, co-operatives, cultural initiatives and
vibrant local markets in rural settings as well as the empowerment of rural people and communities

(especially women and youth).
Figure 1: Agrarian transformation system

AGRARIAN TRANSFORMATION SYSTEM
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CHAPTER 3: PERSPECTIVES AND PRACTICES: SHAPING A NE W THINKING

3.1 Introduction

The Polokwane resolutions and the MTSF gave rise to the development of an integrated
programme for rural development, land reform and agrarian change in 2009. The CRDP seeks to
bridge the false dichotomy between the urban and rural spaces. It also seeks to e % er
vulnerable groups (rural people, women, youth, the unemployed, people living with AIDS,
people living with disabilities, child-headed households and older persons).

The CRDP concept goes beyond the traditional narrow focus on land reform a ulture. In
terms of this conceptualisation, rural development includes a strong focus on rural credit facilities,
food security, rural infrastructure (social, economic and ICT) and service deli the identification
and exploitation of other non-farm economic opportunities including light in , particularly agro-
processing, cultural development and tourism, skills development, and\@utional and technical

capacity development. In practice this would represent a build-up on t ding period.

3.2 Theoretical Perspectives @

The Rural Development Framework Strategy (RDFS) r |$ﬂ 1997 defines rural areas as the
sparsely populated areas in which people farm or% on natural resources, including the
villages and small towns that are dispersed through t areas. In addition, the RDFS’ definition
includes the large settlements in the former horr%gs, created by the apartheid removals, which
depend on migratory labour and remittances for t urvival. The RDF’s definition is favoured and
can be extended to include areas of high poverty, low levels of infrastructure and limited capacity.
According to Statistics South Africa, in 1 43% of the population of South Africa was living in rural
areas. The provinces with the highest %ﬁpulaﬂons were Limpopo (87%), Eastern Cape (61%),

North-West and Mpumalanga (58%) an
areas. Rurality refers to a state d
livestock, cropping and commUQ

The reproduction of hig f poverty in the rural areas largely arises from the way apartheid

laws entrenched econ social systems that marginalised the majority and, in particular, the
rural people. But i ects constraints on the democratic government’s programmes to address

aZulu-Natal (54%). Free State had 27% living in rural
and a way of life; to a culture, which revolves around land,

the problem, above he fragmentation created by the apartheid state and the sheer cost of
overcoming the backlogs and deprivation it left behind in the rural areas. The democratic
dispensation aimed explicitly at reshaping the apartheid geography by consolidating the former
homelands e broader government system of municipalities and provinces, creating a unitary
state.

W in which livelihoods are constructed. However, while rural and urban relations should be seen
as mutually reinforcing, generalisations on the nature of rural-urban linkages across different
locations and in terms of how they affect different groups must be avoided. Within specific provincial
and local contexts, while there is potential for rural-urban linkages to contribute to poverty reduction,
this will only occur in a climate in which policies, social relations, institutions and incentives allow an
equitable access to the assets (physical, natural, social and financial) necessary to support
sustainable livelihoods in South Africa’s rural areas.

R@ n linkages are necessary for the CRDP to succeed as it plays an important role in the
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3.3 New Strategic Approaches

The attainment of democracy in 1994 brought the possibility for South Africa to address poverty and
inequality and to restore the dignity of citizens. Several strategies, programmes, legislation and
international conventions were developed and agreed to but, have not brought comprehensive
development to rural areas.

The following strategies focusing on rural development were developed between 1994 and ZQ

National Rural Development Strategy, developed by Preside andela’s

Government of National Unity;

The Rural Development Framework, developed by a task t rfLﬁpointed by
President Mandela and the former Department of Land Affai it never officially
adopted as a strategy; @

The ISRDS, developed by President Mbeki's Adminis under the auspices of
the former Department of Provincial and Local Govern :

Broadening of Access to Agriculture Thrust (BA ;.and

The National Spatial Development Perspect@

The following section will briefly explain the relevance. of the abovementioned strategies to rural
development and land reform:

3.4 National Rural Development Strategy <

L 4
In 1995, a National Rural Devel m%trategy (NRDS) was drafted and became the first plan
for rural areas under the Go ent of National Unity (GNU). The NRDS had planned a 25-
year vision for rural areas (until 2020). The 11 point vision proposed:

By the year 2020 in t ew African countryside, we would like to see (Government of South
Africa,1995:2):

Freedo’ poverty;
Full and proeductive employment that enriches the lives of rural people;

iverse agriculture, with farms of many sizes providing incomes (or part incomes)
more people;
re diverse commercial and service sectors in country towns and the countryside, and

eater integration between towns and the rural areas, especially on market days;

Much greater access by rural people to government support and information, and to
commercial services, with a more logical spatial network of towns, services, roads and
transport systems;

Close availability to water and sanitation and to fuel sources, giving everyone more time
and more health for economic productivity;

Local government structures to which everyone has easy access, and within which
women play an equal and active role;

Close links of local government with organs of civil society and business through which
are expressed the needs and priorities of different groups of rural people;
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- Dignity, safety, and security of access for all, including women, to useful employment,
housing, and land, with people able to exercise control over their society, community and
personal lives, and to plan for the future;

« Fewer, healthier, safe, well-nourished children, with access to well-resourced schools;
and

« A healthy and productive environment capable of sustaining the biological components
upon which the many agricultural, social and cultural activities depend.

The NRDS however ignored local issues such as the uncertain role granted to traditional aut es
and weak local transitional municipalities. It did not address the key issue of the actual pote
the rural economy in areas left under-developed by the previous apartheid regi Q inally, it
adopted contradictory stances; on the one hand a rights-based and welfa proach to
development, and on the other hand, an approach based upon productivity, economic efficiency,

and cost recove ry.

3.5 Rural Development Framework (RDF) 1997 Q

In 1997, a revised RDF (drafted after the NRDS) was proposed. he RDP was decentralised,
the rights-based welfarist principles of the RDF took a backsexp e Growth, Employment and
Redistribution (GEAR) macro-economic framework. A Rural ment Framework was compiled
by the Department of Land Affairs and published in May t was based on the Green Paper
that was published in 1995. While its title implies bro age, in reality the document focused
on rural infrastructure, public administration, local gov nt and rural non-farm employment. The
document, however, drew attention to the nee the co-ordination of rural development. This
discussion document was not confirmed as the rnment strategy for rural development. As a
result, the range of initiatives that emerged from the different government departments were not
based on a specific set of targets or common indicators, but nevertheless addressed important
elements of rural development. ®

3.6 Integrated Sustainable Rural.Development Strate gy (ISRDS)

The government attempted on six years of experience with its own rural programmes and
similar efforts worldwi he resulting “Integrated and Sustainable Rural Development Strategy”
was idealistic in its vision and potentially practical in its focus on mechanisms of implementation. It
was designed to realise a vision that would “attain socially cohesive and stable rural communities
with viable institutions,” sustainable economies and universal access to social amenities, able to
attract and retain skilled and knowledgeable people, who were equipped to contribute to growth and
development” approach outlined in the strategy was applicable and viable for the entire country

but look ard a medium term vision of 10 years (from 2000-2010).

t

I as designed to build socially cohesive and stable rural communities with viable institutions
a stainable economies, offering universal access to social amenities and able to attract and
retain skilled and knowledgeable people who could contribute to growth and development.

TH; S spawned the Integrated Sustainable Rural Development Programme (ISRDP). The
nd'su

The key success factors of the programme included:

* Inter-sectoral, inter-sphere, and inter-cluster planning and coordination;
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e addressing the local needs and priorities through the alignment of the Integrated
Development Plans (IDPs) and Provincial Growth and Development Strategies (PGDS);

* implementing socio-economic programmes;
» strengthening the capacity of the municipalities to deliver services;

e channeling resources and funding from all three spheres of government and rnal
stakeholders to the nodes (stakeholder mobilisation);

* benefit to the poor and vulnerable groups, including women, youth and disasons;
and

e empowering communities to participate in government programmes. &

edicated fund for the
heres should have had
rogrammes. In addition the

When the ISRDP was launched in 2001, the preference was not to establi
programme. For the success of the ISRDP, plans and budgets of the t
a spatial component and would be funded from existing grant maki
programme had to mobilise resources from both internal (gover. t) and external stakeholders
(SoEs, business, donors etc). It is also important to note that i veys carried out in the ISRDP
nodes between 2001 and 2008, it was found that the levels of y had actually declined.

3.7 What are the missing links in rural developrr%a.

As stated earlier, notable progress has been since 1994 but why are rural areas still
underdeveloped. Clearly there are missing Iinks,'

Firstly, there appears to be a lack of mon definition of what rural development is. Indicators
such as deprivation or poor access to services are used to attempt to define what is needed in rural
areas. Some even attempt to “ru&]se” rural areas (define development of rural areas in urban
terms). A rural sector profiling will help to develop a common understanding of rural development
and rurality.

I“*"ianning of, these programmes cut across the different government
to be no incentive for seamless budgeting and planning for rural
development acro ferent spheres of government. The core challenge is the reprioritisation
of funds to rural are rough a single budgetary and planning cycle. There also appears to be no
punitive meas@for non-compliance in joint/coordination programmes of government.

Secondly, budgets for
departments. There

mem epresentative bodies, such as ward committees, are linked in practice to the rural
co ies they serve are questionable. The number of people per ward and the geographic size

e wards are factors that influence democratic representation and participation. Active
community participation in planning for their own development can only have positive outcomes for
rural areas. Government programmes are also easier to implement in communities that are
mobilised for development. Social mobilisation and facilitation therefore becomes critical. Equipping
community members with the skills, information and other support systems (training, seed funding,
marketing support) to grow entrepreneurs into viable businesses are also important.

Thirdly, Is k%ssbetween platforms that promote participatory democracy and the extent to which

Fourthly, very few of these programmes, especially the service delivery programmes, have fully
decentralised service points. In the case of free basic services for example it was found that the
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token collection rate was low due to the fact that the cost of the token is far lower than the cost of
travelling to the token collection point.

What is therefore needed to make these programmes effective is coordination and alignment. The
CRDP management system is a mechanism that provides a coordinated approach — this will be
discussed more fully in Chapter 4.

e Areas identified within the NSDP as having “low development @tia ' are
considered to be areas of high development potential within the CRDP.

» Comprehensive development initiatives implemented in rural al:g%/will Create
opportunities and improved access that will lessen the current migﬁtion trends.

« The CRDP emphasises the importance of linking activity corrid d nodes that are
adjacent to or within main growth centres.

» The CRDP focuses on people being the centre of their o

In contrast to the NSDP, the CRDP vision for rural areas suggests that:

lopment.

It is therefore proposed that the NSDP be reviewed in light of the
which affirms that development should take place where p
Mahatma Gandhi stated that “India lives in its villages”,” so do

ural development mandate
reside, inclusive of villages.
th Africa!

CHAPTER 4: THE COMPREHENSIVE RURAL DEVELOPMENT PROG RAMME (CRDP)

Page 51



4.1 Introduction

The vision of the CRDP is “Vibrant, equitable and sustainable rural communities.” Agrarian
transformation is seen as the ‘rapid fundamental change in the relations (systems and patterns of
ownership and control) of land, livestock, cropping and community’.

The Department’s role in rural development is, fundamentally, four-fold: it is an initiator, facili r,
coordinator and catalyst.

e Initiator: The Department will initiate interventions/strategies in rural arart of

an integrated approach (]/

» Facilitator: The Department will play an active role in the facilitation of communities
and will also facilitate interventions in areas where the rtment has no
expertise/funding but has identified other sector de s/stakeholders to
contribute to the CRDP vision for that area/province.

* Coordinator : The department will coordinate s ies, policies and mobilise
resources from stakeholders to contribute to the ves of the rural development
programme.

- Catalyst: The Department will play a g nt role and assist in the complete
transformation of the rural space in t f policies, programmes and projects for
the ultimate aim of achieving V|b sustainable rural communities. Catalytic
projects will also be used to kick- st onomic development.

The implementation approach is predicated on {oordinated social and technical planning as well as
improved household profiling to establiWJgial and economic baseline that will fit in with the IDPs
and ABPs.

Rural development focuses ﬁs not limited to, the establishment of light rural business
initiatives, agro-industries, . co-operatives, cultural initiatives and vibrant local markets; the

empowerment of rural peop communities (especially women and youth) and, the revitilisation
and revamping and ion of new, economic, social, and information and communication
infrastructure, public ities and facilities in villages, and small rural towns, taking into account
special needs suc eeds of people with disabilities and the elderly.

A new “higherw,t” IPAP has also been completed by the Department of Trade and Industry and
approved et. The new plan seeks to deepen South Africa’s manufacturing base. The
National trial Policy Framework and IPAP1, which were released together in 2007, selected
four /| ctors for specific support, including the automotive and components industries; the
m capital- and transport-goods sector; the forest-products industry; and the chemicals industry.
I%Z commits to giving greater priority to the agro-processing sectors. This is of particular
importance to job creation and enterprise development.

Part of the CRDP effort is to facilitate and coordinate the provision of ICT infrastructure in rural
areas. An information society is a prerequisite for a knowledge economy where the generation and
exploitation of knowledge play a key role in the generation and distribution of sustainable growth.
The three key pillars required to enable this vision is connectivity, access and systems. Africa is
lagging behind the rest of the world, including other developing countries, with regards to the
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proliferation of affordable broadband connectivity. Although South Africa enjoys more resources in
this space than the rest of Africa, these resources are confined to only the affluent, industrialised
regions, leaving the remainder of our rural based population isolated from global socio-economic
activities.

Currently around 4.6 million people have access to the internet in South Africa. Conventional access
using desktop computers is limited. This is especially prevalent in poorer, rural based communities.
Cellular telephones are however widely used; even in poor communities. The potential this presents
Is obviously promising, but the cost of access is still very prohibitive. A further challenge i %;
level of e-literacy and the inadequate use of internet technology. There are also soci omic,
language and cultural challenges given that the internet is predominantly in English an@ective of
American culture. The provision of access to rural communities is therefore anothe ar of the
ICT for the rural development strategy.

4.2 Main Pillars of the CRDP @

The CRDP rests on three strategic pillars, namely: @

. CRDP facilitation and implementation concept; \
. The Job Creation and Skills development Model; arQ
. The CRDP Management System.
Built into the CRDP concept are the rural develop n@surables, that is, the three phases of the
Programme: %

%
THREE PHASES OF THE CRDP

Phase |I: Meeting Basic Human Needs;

Phase II: Enterprise Development; and,

facilities.

OQ Phase IlI: Light agro industries and credit

the co To ensure that there is holistic development, Phase | deals with the basic needs of
peo include among others proper access to government services, improved access to
r, decent housing, proper sanitation, education, etc. Essentially therefore the first phase
consists of a detailed analysis of the rural space including the settlement patterns and livelihood
patterns of the community. This is combined with a social facilitation process that provides an in-
depth understanding of the needs of the people. Together these profiles provide the basis for
infrastructure development that is tailored to the needs and characteristics of the community. This
phase will contribute significantly to food security, dignity and an improved quality of life for each
rural household.

The CR P?Mses in all phases the importance of developing the person, the household and
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The logic of the methodology followed points to the fact that empowered people whose basic needs
have been dealt with are better able to take charge of their destiny and participate more sustainably
in enterprise development.

Phase Il is regarded as the entrepreneurial development stage which deals with the establishment
of small enterprises including rural business initiatives, agro industries, cooperatives and cultural
initiatives. This phase is driven largely by the revitalisation of old and revamping of new economic
and ICT infrastructure thereby facilitating the operation of vibrant local markets. Linked the
above, communities will be encouraged to participate in related livestock, cropping and v u%in
development.

It is anticipated that through Phases | and II, the economic growth of the rural area woul ve been
stimulated. The focus of Phase IlIl would be the development of larger agro-processing plants and
other rural enterprises including agri-parks. Given the anticipated growth a d&westment in the
area, it is envisaged that the financial sector institutions would be pIayin@ mportant role in
contributing to wealth and asset creation.

Through Phases Il and Ill the industrial strategy should find expre@ creating the necessary
linkages between the rural and urban sectors of the economy.

The implementation approach is predicted on coordinated soc@enstitutional and technical planning
as well as improved household and community profili stablish social, institutional and
economic baselines which should fit in with the ID rea-based plans of local and district

municipalities, respectively.

Essentially, this is the ideology of the CRDP. Wh@e CRDP rests on the three pillars (mentioned
earlier), each pillar represents a system of functions, structures and institutions. Figures 3 to 5
below represent the CRDP Concept in its:structural, functional and institutional forms. It is important
to emphasise at this point: each figure represents a system. Essentially, this is the theoretical

framework of the CRDP. &

N
Q\%?\

4.2.1 CRDP Facilitation and Implementation
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Figure 3: CRDP Facilitation and Implementation Conc  ept

e TGEEg;‘sgf;ICiAYL& RURAL INFRASTRUCU T URE
INSTITUTIO NAL  FACILITATI ON DISASTER eV L OR RIEN T

Rural Livelihoods & Food Security
MANAGENMENT
Professional Professional Professional Professional
Support Support Support Support

Para-something Para-something Para-something Para-something %

(bicycle, laptop, (bicycle, laptop, (bicycle, laptop, (bicycle, laptop,
cellphone) cellphone) cellphone) cellphone)

| To And From the community |
Transfer of Transfer of
skills skills
Operational base
(baseline information, needs
analyses/projects)

Phase Il Phase Il

Could be regarded as the Is the stage of the
_Could be regarded as an entrepreneurial 5 emergence of industisal
IO O BICEC Ry S0 development stage - and financial sectors -
of the programme - meeting - relative ly large -scale — drive n by small, micro and
basichuman needs as driver infrastructure development medlumenterprlsesand
as driver village marke ts

Phase |

VIBRANT, EQUITABLE AND SUSTAINABLE RURAL COVIMUNITIES

The CRDP has the following key elements:

« Development Facilitation; °

* Geo-spatial Services, Tec&gy esearch and Development, and Disaster Management;
and

* Rural Infrastructure ment.

Development facilitati

a already been dealt with in some detail, except for rural livelihoods.
Homestead garde @ ing to play a critical role in this regard. This is part of Phase | of the rural
development measurable. In his State of the Nation on February, 2010 the President tasked the
DRDLR with the res onS|b|I|ty of ensuring that 60% of rural households eke out their living from their

ervices, Technology Research and Development, and Disaster Management:
Inf re for disaster management is very important because rural communities are extremely

able to natural disasters. The capacity of municipalities, working together with the Department
of Co-operative Governance and Traditional Affairs, will have to be strengthened in this regard.
Technology Research and Development will play a major role in terms of innovation and
advancement.

Rural infrastructure Development: Social, economic, ICT, amenities and facilities is critical for
attracting professional and investment into, and retaining energetic and productive young people in,
rural areas. Water and sanitation, roads network, ICT, energy, decent accommodation and
cohesive, crime-free communities will receive priority treatment.
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4.2.2 Job creation and skills development model

Central to the CRDP is the job creation model and skills development. The rural job creation and
skills development model is intended to bring stability and skills to rural households. It will create
employment opportunities at ward level linked to skills development. Community members will be
employed for a minimum of two years using the Expanded Public Works Programme principles.

The job creation model is intended to create at least 1 job per household. One of the condiof
this employment is that each of the contractees shares 50% of her/his wages Wi is
household. This model is being tested in the various pilot sites with a view to replicating it, with or
without amendments, during the roll-out. (See Figure 4 below): (LQ
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GREEN PAPER: RURAL DEVELOPMENT & LAND REFORM: CONFIDENTIAL

Figure 4: Job creation and skills development model

JOB CREATION

General employees initiated in basic

900 households technical skills

1 person per household =200

TARGETED TRAINING & DEVELOPMENT Q

Advanced trzining in social, technical &
institutional facilitation & enterprise
development

45 Groups of 20 households each 4 Pzara-somethings per group = 180

Contracting x 2 years

Training & development Mediated EPWP Principles Contribution to household Exit Strategy
*On & off the job +\Wagerate sEach contractee to share 50% «5trict observance of production
= Certification & accredited at +Conditions of employment of income directly with his/her discipline
the end +2 Years of unhroken househeld = Greaterresponsibility, linked to
engagement training & development

=Business attachment, linked to
training & development

«Fulll responsibility duringlasté
months, re-inforced by
professional mentoring

+For absorption into phasell
after 2 years \

Cost-benefit analysis of model to establish Identify success and failure factors - mainly o rtuni + Ivsi inl ial
feasibility - mainly economic technical e ey Eeel el v e il s

~

SOCIALIMPACT

Delay child pregnancy by at l
least 2 years

Reduce dependance on social Reduce crime, especially petty
grants crime & domestic violence

Para@ioE nals
Cgof e key features of this model is the creation of ‘para-professionals’. The intention of the
est

lishment of development para-professionals at ward level is to train individuals who will work
in, and with, communities, government and non-governmental organisations to identify, and take
advantage of, economic, cultural and social opportunities.

Reduce HIV infecticns

e Targeted training and development

The para-professionals, who will be aged 40 and below, will receive advanced training in
social-, technical and institution-building facilitation skills and enterprise development skills.
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Two initiatives are already under way in this regard, involving the Department of Higher
Education and Training, Universities of Technology, Further Education and Training
Colleges, the Human Sciences Research Council, Agri-Seta and an agricultural school in
Richmond, KwaZulu Natal.

* Strategy

The model is household-based. It is intended to have an impact in the basic social.unit.
These individuals will be contracted for a minimum of two years of on-the-job traini d
on the principles of the Expanded Public Works Programme, will contribute 50& eir
small income to their households and are expected to form the core o ure rural
entrepreneurs (Phases Il and Il of the development measurable). (L

e Social Impact &

As could be seen from the model, four impact areas are i
pregnancy by at least two years, reduction in HIV infections a
use of condoms to remain on the job and, later on, t
dependence on social grants and, reduction in crime, especi
violence. These are lofty ideals, but they are achlevable

¢ delaying teenage
people increase the
terprises, reduction in
petty crime and domestic

4.2.3 The CRDP Management System @Q

ordination and collaboration are critical features CRDP. This type of collaborative mechanism
has been missing in all previous attempts at rL#aI evelopment. The centrepiece of this system is
the Council of Stakeholders (COS), because it is grounded in the communities. All decisions are
either taken here or are sanctioned by organ of civil society. The COS is at the cutting edge of

attempts at fostering social cohesx elopment.

Figure 5 below represents a framework for ih@% and social engagement, because co-
0
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Figure 5: CRDP Management System

CRDP MANAGEMENT SYSTEM

MINISTER OF RURAL DEVELOPMENT AND LAND REFORM
DEPARTMENT OF RURAL DEVELOPMENT AND LAND REFORM
Programme Development, policy and legislation development and Coordination

e
OFFICE OF THE PREMIER

CRDP Champion (MEC with rural development function)

Mayors of District & Local Municipalities as CRDP champions in the 3™ sphere I &

COUNCIL OF STAKEHOLDERS
(Organs of civil society, government, business, co-operatives, beneficiaries, workers, Conditi liti
community development workers, traditional institutions, etc.) EEREEITHES,

«—
Household Co-operatives & other enterprises (groups of 20) |

*HUMAN

* Human Solidarity/ * Human Solidarity/ * Human Solidarity/ SOLIDARITY/
Ubuntu Ubuntu Ubuntu UBUNTU.
Development:
-Shared growth
and prosperity;
-Full employment;
-Relative income
equality;

-Cultural progress

*Food

eHealth

*Education

*Shared economic
growth

*Social cohesion

eDevelopment

*Satisfaction

communities
communities
communities

A

4.3 Stakeholder roles ar?&onsibilities

4.3.1 Political Ch

The political gampions will provide strategic direction and perform an oversight function. The

Minister of velopment and Land Reform is the national political champion of the CRDP. At
provincial le e Premier is the CRDP champion. The Premier may appoint an MEC with a rural
devel unction to be the driver of the CRDP in the province. The Premier shall assist the
D getting the commitment of all stakeholders in the province so that we can get the desired

r s from the integrated implementation of the CRDP. Other stakeholders include local and
district municipality mayors (See Figure 5). At district and local levels, district and local municipal
mayors should play the role of political champions. This is critical because all projects take place at
that level and both levels should benefit from institutional and technical support. All the political
champions, however, have to respect the Council of Stakeholders as the centre-piece of the CRDP.
Without this, social cohesion will not be achieved.
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4.3.2 Council of Stakeholders (COS)

An inclusive CRDP stakeholder participation model has been developed with the COS functioning
as the planning, implementation and monitoring body. A COS consists of members of community-
based organisations and forums, traditional leaders, school governing bodies, government (national,
provincial and local), community policing fora, ward committees, etc are established in all CRDP
sites taking into consideration preexisting structures on the ground. The COS must, inter alia:

» establish production groups according to identified needs in the community and N Id

profiles; Q
« develop norms and standards of productive conduct; (L
« develop mechanisms to enforce such norms and standards; &

» establish a Code of Conduct for all participants in the CRDP; Q
» create a mechanism to manage the observance of sucha C

initiating project plans and
priorities;

* engage with partners in identifying community ne@p

« identify and select task leaders and candidate Za-professionals; and

» play an oversight and monitoring role durir@plementation.

Traditional councils also play an important overﬁght role and unresolved issues of the COS can be
dealt with at this level. ¢

4.3.3 Producers and Consu@peraﬁves

spirit of both ubuntu an n solidarity. Co-operatives however, are not to taken for granted. A lot
of work needs to q- to make them sustainable, fundamental to that work is the shifting
paradigms and changing mindsets, social mobilisation and re-orientation, technical training and
organisation development which will play a critical role in this regard.

4.4 @Qenting the CRDP
l@or evidenced-based policy-making

Effective evidence-based policy-making requires that every stage of the policy development process
is informed by evidence. Collecting data, investing in research, ensuring that policy-makers have the
appropriate skills to discriminate between evidence which is reliable and useful, and that which is
not, all are essential tools in devising sound evidence-based policy. Evidence should also be open
to rigorous public and professional debate and independent evaluation. In addition to validating
evidence, transparency can help the government to gauge community reaction to ideas in their

These economic units Q’;sential for fostering social cohesion. They are progressive with the
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formative stages and therefore better anticipate the likely consequences of pursuing different
courses of action.

The initial area chosen for piloting the CRDP is Muyexe Village in the Greater Giyani Local
Municipality Limpopo Province. Further pilot sites were subsequently selected in all provinces. The
approach followed in the pilot projects has been the War on Poverty approach. The War on Poverty
approach utilises household and community profiling methods to create baseline information about
the community’s and household’s interests/development needs. The information generated is.then
used towards project planning, other development interventions, and programme desi r@he
Community Profiling Framework for the War on Poverty states that “a community profile & an
overall understanding of the structure, history, institutions, resource base and quality a@g?

infrastructure and services that shape the livelihoods of households in a g%

tity of
munity.
Specifically, a community profile will comprise:

» the major patterns of resource use in the community, illustrated by ma@

» the settlement patterns of the community; @Q
0

f households are engaged

« the major livelihood patterns of the community and which gﬁ
lendars;

in those patterns, illustrated by maps, rankings and seas
+ the main visible, formal and traditional institutions p@Qd in the community;
» the importance and accessibility of services in @mmunity; and

e a historical profile of the community, diff@ groups within the community and resources
and resource use over time, illustrated b}timelines.”12

The understanding provided by thes ofiles can assist in the development of a community
engagement strategy and lead to re effective programmes and projects as they are tailored to
the needs and characteristics of&eople involved. The first two pilot sites, Muyexe Village in
Greater Giyani, Limpopo an iemvasmaak in the Northern Cape used the above-mentioned
methods.

4.5. Institutional suE

4.5.1 National Rura;outh Services Corps (NARYSEC)

The NARY an initiative aimed at recruiting and developing persons aged between 18 to 35
years ara-professionals who will be trained to perform community service within their

co m\ ies.
T&DRDLR intends to gradually implement this programme in all rural wards beginning in 2010.
The appointment of the youth must be in accordance with the principles of the CRDP. The focus of

this programme is developmental in nature, centered in rural areas and needs to address
challenges of skills development and unemployment.

2 War on Poverty Campaig&Gommunity Profiling Framework for the War room on Poverty, July 2009, unpublished
document
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The DRDLR has developed a process to manage the employment of the youth per province and set
up implementation structures in each of the nine provinces to manage and implement the process.

The DRDLR has further entered into strategic partnerships with the Department of Higher Education
and Training, who will oversee institutions of Higher Education and Learning, and the Department of
Public Works who is managing the Expanded Public Works Programme in order for the youth who
are employed in rural areas to undergo intensive training. In addition the South African National
Defence Force will also play a critical role in the skilling of the rural youth. Q

NARYSEC Objectives

. To train the appointed youth through Further Education and Training program nked to the
identified developmental community projects in rural areas.

. To develop youth with multi-disciplinary skills through civic education.
. To equip youth with basic concepts, methods, techniques and practi lication on training

. To recruit unemployed youth in rural areas. (%9
m

needs identified.

. To provide youth with knowledge and skills on areas of training identified.

. To capacitate youth in retaining knowledge and technical ssk@ ired during training.

. To increase the number of rural communities receivin ort in their self-development
through the CRDP.

4.5.2 Rural Development Agency (RDA) %2

The ANC'’s 52" National Conference in 2007 rﬁyd, among other things, that the government
should establish an appropriate institution with the resources and authority to drive and coordinate
an integrated programme of rural development,dand reform and agrarian change.

The RDA would be established nationally. There are broadly speaking, two options in this regard:
a) Create a new entity or,
b) rationalise existing entities with development content.

There are currently three gencies that finance and implement different aspects of rural
nt Development Trust, the Land Reform Empowerment Facility
es

development: The Indepen

(housed within Khula @ﬁy Limited), and the National Development Agency. It is the view of
the Department th ion (b) be adopted i.e. rationalise existing entities with development content.
These existing ent@ve the capacity and the experience in rural development. What will then be
required is a re-orientation aligned to the principles of the CRDP. This particular option will also
reduce the roSW(ion of development agencies which duplicate resource utilisation with minimal

&
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PART C: LAND REFORM: SOUTH AFRICA AND ELSEWHERE
CHAPTER 5: LAND REFORM: SA

5.1 Introduction

South Africa faces many social, economic, cultural, technological, institutional, organisati r@md
political challenges and problems. In the process of building a developmental state these !%knges
must receive a sharper focus, if the said project will not abort. In economic terms, th nge that
South Africa faces is the same as that faced by other countries across the world; a%

the British economist, David Burningham,*® simplifies into three sets of problems:&

llenge which

* Problems associated with stability;

e Problems associated with growth; ®:

* Problems associated with distribution. \

« Problems associated with stability @ 2

The key objectives in this regard are two-fold: the promotion of growth in the living standards of
the people; and, the promotion of a fair dist%@n of wealth, nationally and globally. Global
economic crises lead to decreased outputs, as s adjust to match decreasing demand of their
goods and services; and jobs are lost, as companies/firms collapse or rationalise in attempts to
stay alive. As these crises negatively-affect the twin objectives of raising living standards and
equitable distribution of wealth, pol@%d social conflicts tend to occur, causing instability.

tly s ways and means of stabilizing their economies. These
ashing “discontent and dissension” which might even work
against processes aimed a ieving these twin objectives, as those who are relatively well-off
fight to retain possession ose who have nothing accuse their governments of failing them.
Striking a sensitive b between these two contradictory forces is a function of both macro-
economic balances ical economy.

« Problems a@ted with growth

Populati nWh and the ability of people to demand, and pay for, goods and services,
gene at%& h in output as suppliers seek to meet such demand and make profit at the same
ti and drives growth and development as firms constantly seek ways and means of
ing the rising demand for goods and services. As growth translates into development,
m become more and more selective in terms of what they want. This leads to technological
novations, as firms constantly seek more effective, efficient and economical ways of producing
and delivering their goods and services to customers. But, growth has got negative externalities
as well. In other words, growth has a cost to it, such as congestion, air and water pollution and
the like, especially in urban areas; and, the destruction of flora and fauna in the countryside.

Responsible governments cons
efforts may be radical at tim

13 David Burningham, 1999, Economics, Hodder Headlimadon
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Describing the phenomenon of informal settlements, the Minister of Health, Dr Aaron Motsoaledi
has the following to say:

In the normal development of human settlements, the processes are sequential, namely,
plan, build and occupy. In the case of informal settlements, the processes are reversed,
namely, occupy, build and plan.

There are serious problems facing governments throughout the world; problems of rapid.and,
mostly, unplanned growth. They affect as much urban areas as they do rural on s.r-

running grazing land because of poor veld management and lack of livestock control Id*lead
to rural poverty which could have been prevented. When this happens, rural peopl ve to the
towns and peri-urban areas in search of improvements to their lives. \ , See a
proliferation of unplanned settlements mushrooming all over the place, putt enormous
pressure on local government’s resources.

* Problems associated with distribution QQ

This is a major problem area, not only in South Africa but the wo r. Comparative analysis
of the world’s output consumption patterns between people ofi rialised and those of non-

industrialised countries shows that the former, who co\'m e only 34% of the world’'s
population, account for about 87% of the world’s output ption, whereas the latter, who
constitute about 66% of the world’s population, accou Qli%%. The gap is too wide, and is
said to be widening rather than narrowing. But @er of resources and, consequently
output occur within nations as well. In South Af@r example, 13% of the total population
accounts for 87% of landholding whereas 87% of the population accounts for only 13%.In what
she refers to as South Africa’s two agricultu ill Nattrass (1980), clearly demonstrates this
uneven land distribution between black and white people. Land per hectare is 13,7 ha per
capita in the black sector, while it is 78,0 ha in the white sector. Whereas both ‘Agricultures’
(1980) cultivated 14% each, output per worker (only men accounted for) was R65 in the black
sector, while it was R1 298 in the white:sector; and, output per hectare cultivated yielded R34 in
the black sector, against RI%? the white sector. This particular unevenness could be
accounted for in terms of population pressure on the land in the black sector as well as
uneven distribution of resources (technology and equipment) and inputs (fertilizers, extension
services, etc) between 0 sectors. Clearly, this situation is undesirable and cannot be
tolerated. It must b dressed. What the South African nation should debate and decide upon,
IS an appropriate titutional framework within which the desired change must occur. In
addressing thit| n of an appropriate institutional framework, we must consider experience
in other countrie ltimately, however, South Africa must find a framework which works for it,
given its own unigueness. Land reform in South Africa must therefore be understood in terms of
this distri al factor as well as the contribution of this grossly uneven distribution to income

SQ reform evolution in SA: a brief genesis

It is impossible to know with certainty the many traditions of tenure and land use systems that
existed in the southern parts of Africa before the first European colonials settled in areas of the
Western Cape in the seventeenth century. There are few written records other than observations by
explorers and travellers. Nevertheless these reports make it clear that the indigenous Khoi San and
African people were living in well-established communities with functional social institutions and
formal or informal systems of local governance and land use. The late ANC President O R Tambo,
had the following to say on pre-colonial land holding systems in SA: “In African epochs, long before
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the coming of the colonial masters from their northern climes three or four centuries ago, men and
woman moved skillfully and purposefully across the terrain, plucking from the earth its bounty.
Trained to utilise a variety of means for their survival, they employed the art of the hunt, the
judicious selection of fruits of the wild, the identification of the lushest pastures for their livestock, the
cultivation of the most reliable staple foods; the growth of trade, the establishment of collective
social structures and a world view, despite the occasional clash of interests between one clan and
another, of the practical value of warm relationships and a deep respect for a shared humanity.” In
their book ‘Land Title in SA (2000) DL Carey Miller and Anne Pope make an emphatic point-in. this
regard: the indigenous peoples exercised the most fundamental land tenure in forms of x@e,
which were inextricably associated with land. p\

indigenous population leading up to the dying days of apartheid. It provides an overview of the post-
apartheid’s government attempts at tenure reforms from 1994 until 2008; providgia hort analysis
of the political economy of all tenure reforms; and, finally, makes a case@ ore radical land
reform.

The following paragraphs deal with the different waves of tenure systems @%9 on the

5.2.1 The era of the Dutch East India Company (1652 -1795/1806’@

)

From the earliest encounters between Dutch colonisers an indigenous Khoi San, threats to
traditions of land access and use systems resulted in resi and struggle. Jan van Riebeeck
maintained a detailed registration of freehold grants of at were characterised by, as freehold
title is to this day, a right of disposal. Similarly freed sl%vere granted urban plots in freehold title.

Under the administration of Simon van der S eehold tenure on large farms extended to
thousands of square miles. However in other rural areas forms of leasehold (such as the loan farms)
were developed that were in many ways informal with hominal payments or tithes. In the early
eighteenth century forms of quitrents oriong term leases were provided, at times with possibilities of
conversion to freehold. There was no policy as such on land tenure and forms of holding during the
142 years of the Dutch East Indi pany colonisation of the Cape, and systems were developed
as the fiscal needs of the Company required.

5.2.2 The British Admini tn%ﬁ(lSOG-lQlO)

early nineteenth ¢ to introduce better systems of land administration and tenure. Other than
on a few mission stations, the indigenous people had lost all rights and ownership of land in the
Colony by Nhe British attempted to convert the loan farm system to one of permanent
quitrents %Uired the registration of diagrams in the Deeds Office. Many farmers resisted this

[ ferring the informal arrangements which often amounted to squatting. No new loan

Faced with a com[@ tenure arrangements, the British Administration in the Cape tried in the
e

ation was forced to return to the loan system to allow Boer squatters to “request tenure” if
land:was not required for 1820 British settlers. This was seen to aim to prevent the departure of the
Boer farmers (Trekboers) from the Colony into areas where conflict with indigenous Africans over
access and ownership of land continued.

The growth of the settler community soon led to expansion. Much of this was by mobile stock
farmers who moved into the interior. This brought them into direct conflict with indigenous
pastoralists and farmers who were dependent on the same resources.
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The Sixth Border War of 1835 was precipitated by incursions by Xhosa military parties as far as
Mossel Bay in the South Eastern Cape in an attempt to assert their tradition of user rights in the
face of the colonisation of the region. It is notable that registration of perpetual quitrents was granted
to the Khoi San and Africans who fought with British forces. However the Roman-Dutch system of
Common Law was not changed by the British Administration and the judiciary continued to see
ownership as absolute, although divisible and disposable.

The Great Trek of Boer farmers in the 1830’s was precipitated by both changes to statute (Slavery

Abolition Act, 1833), as well as attempts to change the informal tenure arrangement rs
enjoyed. The Great Trek resulted in the spread of these complex and dynami al
arrangements where they would persist until modern times. More significantly th at Trek,
Mfecane and wars by the settlers against various indigenous people resulted i hip and
control by white settlers of most of South Africa. By the late 1830s the first phas European

expansion into Southern Africa was complete.

Many of these indigenous people were just re-establishing their social insti @ after the blows of
the Mfecane when confronted by Boer settlers. Although some Africa s@rs maintained limited
access to land through informal sharecropping and labour tena&rangements with white
farmers, the majority sought to re-establish their tradition of tribal a@ ity and control of land use.

Areas of African (Xhosa) occupation on the eastern frontie s\kver, although annexed by the
colonial authorities, were retained largely as ‘tribal areas’. poll taxes were imposed in these
areas as a means of coercing at least some Africans i %e abour but the weak administrative
capacity of the colonial authorities rendered this alm@eless. Consequently, more enterprising
and resourced Africans living on the eastern fr uld continue to maintain an independent

livelihood, either on their own land or as sharecrop @ on white farms.

In the late nineteenth century there were atten(pts by the British colonial Administration to extend
the system of registration of freehold g nt.title to African tribal communal areas. The Glen Grey
Act of 1894 was concerned with land ten and conditions for land holding by Africans in a large
area of the Eastern Cape neav%e:n town where allotments of 4 morgen (3.42 ha) were
established. Beneficiaries were” selected by officials with certain conditions imposed by statute
including loss of the land if it was not properly cultivated (precarious tenure).

concern for opportunit development but moreover by the belief that individual ownership
would erode tribal leadership and tradition, considered reactionary and opposed to the provision of
labour for mining and.industrial development. Furthermore the restrictions in size on individual lots
prevented the\@ergence of successful African peasant farmers who might compete with white
farmers.

These early land reforr@;ves were motivated in part by the liberal values of the time and some

In the Zal, Free State Republics and Natal, no Africans were able to effect registration of
indivi title, except in the Thaba Nchu district where Africans had freehold title before the area
v%nc rporated into the Free State Republic. In the Transvaal Republic and Natal no individual
registration of title for Africans was permitted but land was held in trust by whites on behalf of
African syndicates. A Native Location Commission was established in 1881 to hold title and land in
trust for Africans and similar systems of trusteeship developed in parts of Natal. In the Afrikaner
Republics, white land rights were allocated on application, giving the right to those recognised as
Burghers to select farms which were submitted for registration with a description by the applicant.
On a district basis farms were then inspected and title issued after which quitrent was payable.
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The Native Affairs Commission appointed by Lord Milner in 1905 after the war signalled the
beginning of segregation and the restriction of land purchases by Africans to areas to be
demarcated by future legislation.

The impact of the colonial economy soon gave rise to increasing social stratification amongst the
black peasantry as those who were able to take advantage of the new opportunities and
technologies participated actively in the colonial cash economy. Evidence suggests that they were
so successful that they outstripped the productive capacity of most of the Boer farmers.

Qan

By the early 1890's African independence had largely been destroyed, although the areasN
occupation had been retained as native reserves. New cash taxes were imposed a forced in
these areas and as a result of this, Tswana and Zulu migrants started appeari e mines
during the late 1880's.

5.2.3 Era of the Union of SA (1910-1948) é

l;ty came to power. The

ur dispensation for South
nd Acts (1913 & 1936). The
s from its rural constituency

With the formation of the Union of South Africa in 1910, the South Afri
key challenge for the new government was to define a single land
Africa. This challenge was resolved through the promulgation
Natives Land Act of 1913 was passed in response to
threatened by the successes of African farmers in tenancy Qre-cropping forms of tenure. The
Act restricted 80% of the country’s population to 13% of.t nd but was only in practical effect in
the Transvaal and Natal. The statute provided for%ontinuaﬁon of restrictions on freehold
ownership in the Orange Free State for whites a e es controlling squatting. The Act did not
apply in the Cape as the Cape black franchise ’%ights to registration of ownership in principle
were entrenched in the Constitution of the Union in 1910.

devastating “the South African Native f Imself, not actually a slave, but a pariah in the land of
his birth™**. The Act prevented Af& from land ownership in the vast areas designated as white
and only allowed residence on-farms.in the form of labour tenancy with a minimum of 90 days
annual labour a requirement. %struggle for national liberation in South Africa began in a real
sense with the establishme South African Native National Congress (later the renamed the
African National Congr ich aimed to mobilise all Africans against the Native Land Act. This
highlights the continu esistance to oppressive land tenure policies from the inception of

The impact of the statute on the lives C?(-ﬁj'majority of Africans in the Union of South Africa was
u

almost double. n these recommendations were tabled in the Native Administration Bill in 1917,
the propos tute was first referred to a Select Committee and to provinces before it was
withdr

colonial disposses@
The Beaumont Commission of 1917 recommended an expansion of areas allocated to Africans by

axegregation in South Africa was entrenched during 1924 to 1939. The Native Trust and
Land, 1936 (Act No. 18 of 1936) (renamed The Development Trust and Land Act) finally but partially
implemented the recommendations of the Beaufort Commission. The statute entrenched the policy
of spatial and territorial segregation followed until the 1980’s.

4 Native Life in South Africa, a protest againstiéén dispossession, ST Plaatjie 1914
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The policy sought to create a duality of land tenure in South Africa with whites holding land in
freehold title supported by registration and Africans in the designated territories with tenure held in
trust by the state. State control of land use was justified by the perceived economic failure of African
farmers. The 1936 statute also addressed labour tenancy and provided measures to address the
perceived over-crowding on farms which were a basis for later forced removals.

“Betterment” schemes were introduced in the trust areas which displaced and destroyed many
traditional tenure and land allocation systems. Villages were established surrounded by agricultural
allotments and where traditional leaders refused to accept the policy they were in m es
replaced with chiefs or headmen appointed by the state. R

Tenure and Indian Representation, 1946 (Act No. 28 of 1946) which restricted the of Indians
to land and property ownership in certain parts of the country. K

5.2.4 Apartheid (1948-1994) \Q

Race-based tenure restrictions were extended by statute with the enactment of %%tic Land
ri

Post-1948 issues of land tenure and ownership were immediately essed and the Group Areas
Act, 1950 (Act No. 41 of 1950) “represented the adoption of a ng‘a policy of land rights and use
being determined on a racial basis™° becoming apartheid orQ te development for the next 40

years.

The Prevention of lllegal Squatting Act, 1951 (Act No. %51) and the Native Laws Amendment
Act, 1952 (Act No. 54 of 1952) allowed for forced.remo of Africans from private and public land
and the establishment of resettlement camps. 6

The Native Resettlement Act of 1954 began urban removals and the resettlement of Africans in
spatially separate townships like Mead nds and Orlando East and the development of Soweto.
However Coloureds and Indians were rrgﬁaffected by urban removals under the Group Areas Act
since in most urban areas Africanswere already removed.

The African population was
homeland and prospect ofi

ided into supposedly distinct ethnic nations each with its own
ndence supposedly in keeping with trends elsewhere on the
continent.’® It is well d nted that the creation and consolidation of the homeland system
resulted in forced rem more than three and a half million South Africans to the genocide of

death and poverty.in rural-slums. In reality the “notion of rights in an independent territory was at
the price of denial & ess to rights, including land rights, in by far the greater and economically

viable parts of@u try as a whole.”"’
The Ban %ands Citizens Act, 1970 (Act No. 26 of 1970) provided for the removal of South
Africa ship from Africans and enforced citizenship of a homeland. Industrial development in

the 's and 1970’'s and a resultant demand for labour in urban areas led to an increase in
AQn in the cities but without any tenure except in hostels or informal arrangements as lodgers.

1% |bid p29.
16 About SA History, South African Government Inforioa website.
7 |bid p33.
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The National States Constitution Act, 1971 (Act No. 21 of 1971) allowed the State President power
to proclaim new national boundaries. Within these homelands the tradition of tribal and communal
tenure systems were largely retained but the nature and form of these institutions were diverse and
complex.

In some parts of the country there was a continuum of communal tenure where rights to occupy and
use land were allocated by family, clan and tribal institutions. In some cases these systems were
democratic and required accountability in order for leadership to have legitimacy. Traditional
leadership was in many cases in the forefront of struggle against the erosion of Afri aar%wts
historically and during the second half of the twentieth century. \

However in other cases, as noted above, traditional tribal structures were g by the
appointment of chiefs and headmen who were prepared to collaborate with the colanial and later

white administrations. In areas such as the Eastern Cape where “betterment” schemes were
introduced in the 1950s such headmen assumed powers to allocate newly allotments and
camps where previously such tenure and composite user rights wer ted by communal
tradition. In many areas, traditional rights to residential plots were replac ermission to Occupy
(PTOs) allocated by Chiefs and headmen.

Nominal independence was extended to Bophutatswana in 197 ain 1979 and Ciskei in 1981.
In 1976 the Theron Report of the Commission of Enquiry i tters Relating to the Coloured
Population Group recommended an increase in the access for Coloureds. Implementation of
the Group Areas Act in urban areas and forced remov. t@ra areas however continued until the
late 1980’s. Similarly homeland consolidation cont% and the Borders of Particular States
Extension Act, 1980 (Act No. 2 of 1980) allowed the incorporation of so-called black spots into
the ethnic homelands. %

Thereafter, the Black Communities Developmeﬁ Act, 1984 (Act No. 4 of 1984) allowed Africans to
acquire 99-year leaseholds secured b istration on residential land in urban areas outside the
homelands. It followed that ownership of e than 87% of the land in the country lay with whites,
secured by deeds registration \A&eta ed servitudes and restrictions, and detailed cadastral
descriptions. The remaining 13% consisted largely of land in the nominally independent homelands
and other areas under diverse traditional communal tenure systems with only the outer boundaries
of the areas surveyed.

After 1990, negotiatio owards constitutional and political reform began in earnest within the
country. At the same time Parliament considered a White Paper on South African Land Policy which
placed the issue of land and tenure reform as central to constitutional negotiations. “The White
Paper identified its fundamental premise in the proposition that access to land was a basic human

need to b by free enterprise and private ownership. Thus, at the outset, the outgoing
minority ‘government implicitly rejected any solution involving a fundamental departure from the
prevaili ico-economic norms of the first world™®.

T@ principle policy positions of the White Paper were, firstly, wider access to land rights for all
races, secondly, improvements to security of registration of title and finally conservation of land as a
national asset. The White Paper proposed the abolition of all racial restrictions on rights to land and
support for the extension of such rights.

'8 |bid, p245.
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In order to secure title and tenure it was proposed that the deeds registration system should be
rationalised and that the option of conversion to free-hold title should be available in tribal and
communal areas. Implicit in the third policy position was the maintenance of the model of white
commercial agriculture albeit broadened. Further, though, a programme of rural development was
proposed for under-developed areas accompanied by provisions for establishment of townships.

The Abolition of Racially Based Measures Act, 1991 (Act No. 108 of 1991) provided for the repeal of
a host of statutes that historically restricted access and tenure rights of Africans, Coloureds. and
Indians including the Black Land Act, 1913 (Act No. 27 of 1913), the Development Trust @wd
Act, 1936 (Act No. 18 of 1936), the Group Areas Act, 1966 (Act No. 36 of 1966), and ck
Communities Development Act, 1984. The latter Act furthermore established Advisory
Commission on Land Allocation to address demands for restitution that had been ore and
more vociferously, and this provided a basis for the later programme of restitution%ollowed by
the Commission on the Restitution of Land Rights established by the Restitut&% of Land Rights,
1994 (Act No. 22 of 1994). The repeal of legislation was necessary to ac the objective of
retaining and extending freehold title with the right of disposal and secur gistration; similarly
the intention of the limited restitution initiatives was to provide redre ugh the provision of
registration of title on land lost because of such statutes. &

The Upgrading of Land Tenure Rights Act,1991 (Act No. 112 provided for the upgrade of
rights of deeds of grants, leasehold and quitrents (as des n Schedule 1 to the Act) with
automatic conversion to registration of ownership. Furt che case of rights derived from
occupation of land (Schedule 2 to the Act), conversi (%ta e place through registration after
motivation by the applicant; such cases included righ@ived from tradition and custom. The Act
gives the State President the powers to extend th ope of both schedules through proclamation.

The first schedule of rights, subject to autoryatic conversion, was of application in formalised
townships where the the Black Communities Development Act, 1984 had allowed Africans to
acquire 99-year leaseholds but also on land outside a township that had been surveyed under
any law. The objective was to extend f old secured by registration in urban and peri-urban
areas. Schedule 2 (as amende&ne land tenure rights as “any lease-hold, deed of grant,
quitrent or other right to the occupation of land created by or under any law and, in relation to tribal
land, includes any right to the upation of such land under the indigenous law or customs of the
tribe in question”.

in the White Paper terim measure to deal with the more acute needs of urbanisation while a
national strategy on urbanisation was developed. The Act aimed to create quicker procedures for
the develop t and establishment of less formal townships and made specific provisions to
regulate tri use to enable communal residential settlements. The powers of the Act were
vested in:the provinces, firstly the Administrator and later the Premier. The Act was criticised by
that too many powers were in the hands of the government rather than those directly
he homeless, as well as those who sought a greater role for the private sector and

The Less Formal To' nships Establishment Act (Act 113 of 1991) (LEFTEA) was intended as noted

It is noteworthy that LEFTEA was ultimately aimed at security of tenure through registration and
exemption from various fees and duties. While it was criticised at the time™ this was because the
Act only provided for acquisition of land in freehold by tribes and not other community groups. This

19 By the National Land Committee and others.
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was obviously later addressed by the Communal Property Associations Act, 1996 (Act No. 28 of
1996) as discussed below.

The 1991 White Paper on Land Reform also proposed a programme of rural development aimed at
the previous quasi-independent homelands and culminated in the tabling of the Rural Development
Bill [95 of 1991]. The Bill intended to provide for the establishment of a National Rural Development
Corporation and for the laying-out and management of human and agricultural settlements for

indigenous tribes. The Bill was withdrawn in 1991. Q
5.2.5 Post-1994 refo rms \

The new Constitution provided the framework for land reform and on the bagsl? the newly
established Department of Land Affairs (DLA) produced a series of dis and policy
documents -the Framework Document on Land Reform (1995), the Green P on Land Reform
(1996), and the White Paper the following year. These ultimately led to ion of a three-tier,

market-based land reform programme premised on the willing seller-wi
three pillars of the programme were defined as the restitution of | [
legislation after 1913); a grant-based, demand-driven land redistri
reform component.

buyer principle. The
ts (lost through racist
rogramme; and a tenure

The main achievements have been the enactment of a n f laws aimed at creating statutory
rights in land. These include the Extension of Securit Act, 1997 and the Land Reform
(Labour Tenants) Act, 1996 which protect the ten ts of people living on farms, prohibit
arbitrary eviction, and provide the possibility for IIers to secure long-term rights in land.
Measures to protect people with informal s in the communal areas (the former

reserves/homeland) are less developed.

5.3. The political economy of the reﬁbs.until 199  4: A case for more radical change

5.3.1 Key features of each W@b{orm
5.3.1.1 Dutch East India ?% (DEIC):

e Freehold '[I'[PQ of disposal — Jan van Riebeeck

» Combination of freehold and leasehold — Simon van der Stel
. uit Ymg term lease, convertible to freehold
. o land policy for the 142 years of DEIC'’s rule!
5.3:1.2 British Administration:
e Conversion of loan farms system into permanent tenure
» Quitrent, with diagrams registered in Deeds Office

» Boer resistance for British Administration to revert to the loan farm system
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e Quitrent to Khoi-San and Africans who fought side-by-side with the British during wars
against Xhosas

* Introduction of special forms of tenure for Africans (labour tenancy and sharecropping)

e Dutch common law system not changed by the British Administration and the judiciary
continued to see ownership as absolute, although divisive and disposable

e Late nineteenth century: freehold quitrent title; also, precarious tenure with limited I@nt
sizes for Africans (Eastern Cape — Glen Grey Act, 1894); syndicates of African —% eld
in Trust by whites on their behalf: Transvaal and Natal; Native Land Commisl 81) to
hold title in land on behalf of Africans called syndicated Trusteeship in parts 2

5.3.1.3 Union of SA;

* 1913 and 1936 Land Acts — 13%/87% racial split QQ

e The Native Trust and Land Act, 1936 (Act No. 18 of 1936), ich later became The
Development Trust and Land Act, entrenched racial-sp nd territorial segregation,
introducing a duality of land tenure: freehold for whit ported by registration; and,

Trusteeships Tenure for Africans (title held by the stat @ eir behalf. Betterment Schemes
were introduced in Trust areas, which destroyed th em-and displaced many traditional tenure
and allocation systems. Race-based tenure re s introduced, e.g. Asiatic Land Tenure
and Indian Representation Act, 1946 (Act No. %946).

5.3.1.4 Apartheid era:

e It is difficult to describe/ characterise Ia{d policies and laws as land tenure! That is, in the
true sense of the word. These laws were implementing policy decisions taken during the
Union Era — Group Areas (Act No. 41 of 1950); Prevention of lllegal Squatting Act (Act
52 of 1951); Black Laws A&.‘ment Act (Act No. 54 of 1952); Blacks Resettlement Act (Act
No. 19 of 1954); Bantu.Homelands Citizens (Act No. 26 of 1970); National States
Constitution Act (Act.No. 21 of 1971); Borders of Particular States Extension Act, 1980 (Act
No. 2 of 1980). In ro%hn of Betterment Planning in the 1950s saw the advent, as well as
another form o ire for Africans — Permission to Occupy (PTO), allocated by chiefs and
headmen. T

< During the negotiations that commenced in 1990, land was placed at the top of the agenda:
Whi r on Land Reform (1991). But, the Apartheid regime was not prepared to budge
o] ects of land reform.

was a basic human need to be fulfilled by free enterprise and private ownership. Thus, at the
onset, the outgoing minority government implicitly rejected any solution involving a
fundamental departure from the prevailing politico-economic norms of the first world.?

Q White Paper identified its fundamental premise in the proposition that access to land

* Retention and extension of freehold title with right to disposal by registration!

20 About SA History Government Information websit@4p
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e The Upgrading of Land Tenure Rights Act, 1991 (Act No. 112 of 1991) provided for: (a)
upgrade of rights of deeds of grants, leasehold and quitrents (Schedule) into registration of
ownership; and, (b) in the case of rights derived from land occupation (Schedule 2)
conversion could take place after notification by the applicant — these include rights derived
from tradition and custom.

¢ The Less Formal Townships Establishment Act, 1991 was intended as an interim measure
to deal with the more acute needs of urbanisation while a national strategy on urbanisation
was developed. It was ultimately, aimed at security of tenure through registr ti@nd
exemption from various fees and duties.

5.3.15 The Post-1994 reforms: Q

* Interms of the ULTRA (Schedule 2, as amended) land tenure is definedas “any lease-hold,
deed of grant, quitrent or other rights to the occupation of land cr by or under the

indigenous law or customs of the tribe in question.” The democrati rnment, through its
Department of Land Affairs, produced a series of discussion icy documents — the
Framework Document on Land Reform (1995), the Green Pa and Reform (1996) and
the White Paper (1997). @

¢ These led to the creation of a three-tier, market-based s\’eform programme predicated on
the willing seller, willing-buyer principle. Main ievements include the Extension of

at protecting the tenure rights of people livi farms, prohibit arbitrary evictions and

Security of Tenure Act, 1997 and the Land Re’% our Tenants) Act, 1996 which aimed
provide the possibility for farm-dwellers to %re ong-term rights in land.

5.3.2 Who benefited? P 4

Under apartheid, white farmers enjoyed c?omprehensive array of subsidies that functioned to
stabilise but also to a large exwﬁ)(ro up the price of food. These subsidies included price
stabilisation policies for basic or marketing institutions in the form of farmers’ co-ops, the
provision of cheap water and istics infrastructure, and cheap loans through the Land Bank. In
addition, the state provided lal services and infrastructure of a high standard for white farmers.

This system of supp Q‘R}mmercial farmers included far-reaching state support to control and

exploit farm-worke tate excluded farm-workers from the labour laws that gradually, from the

1970s, improved ¢ ons for most other black workers. White farmers could call on the local

police to evict:sfarmworkers at a whim, which made organisation and resistance particularly difficult.

Farmworke% s to housing, healthcare and their children’s education depended mostly on the
t

to shut new and small producers out of the richer areas of the country. Within the former
h lands, for example, low incomes limited local demand, making it difficult for local producers to
enter the market and fairly compete with manufactured goods trucked in from the formal urban and
peri-urban sectors. The underdevelopment of local production and products was reinforced by
weaknesses in rural market institutions and infrastructure. As a result, individual producers find it
difficult and expensive to access inputs, capital and skills as well as sales outlets, which are
generally located in the urban areas. In turn, limited local demand makes it less worthwhile for
private investors and producers to set up marketing institutions in rural areas. It is clear, therefore,

very unc charity of their employers.

Ru \dgs generally, suffer from “thin” markets, while the formal market structures at the national
[ e

i@
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that rural areas and their economies did not benefit from historical land reform conducted during the
long years of colonialism and apartheid.

5.3.3 A case for radical change

The discussion on the genesis of land reform in SA clearly demonstrates that: (a) historically all
waves of land reform have benefited whites at the expressed expense of black people. This lies
to both urban and agricultural land; (b) land reform should be redistributive in nature to addr%he
differentiated structure of ownership as well as to close the income gap brought aboN1 at
differential. In this sense, land reform has both race and class connotations. Gender imination
in landholding is not unique to colonial or apartheid South Africa. It has been there @till there
in traditional communal landholdings. Land reform has to address this situation. Co%al land will
have to be surveyed in order to allocate it effectively; that is, to achieve the objeQ/es et out below
and for effective monitoring in terms of production. @

The following principles will underpin the new approach towards sustain @m reform:

e Deracialisation of the rural economy for shared and sustain th.

Despite the many land reform policies and legislation, s&nwnership systems and patterns
are still fundamentally defined along racial and gen Qs. The Green Paper is proposing
a reformed tenure system to ensure that the licies and laws apply to all citizens,
irrespective of race, gender and class. A% rural economy gets more and more

i ownership, use or access, will recede to

deracialised, the question of race, as a criterion
the background; and, the struggle will bec ore and more gender and class focused.

« Democratic and equitable land allocation’and use across gender, race and class.
. . . . . & .
It is a constitutional imperative Q?he state must ensure equitable access to land by all

citizens. This injunction can only ‘be ensured if all people participate in matters of land
allocation and use.

The Department will
traditional instituti
communities a

full participation by all sectors and groups in those decisions —
unicipalities, organised and unorganised producers and consumers,
wners. Institutional support forms part of the land reform system.

»  Strict produc iscipline for guaranteed national food security.

use gement is institutionalised with strict enforcement. State support to farmers will be
itional on the land being used for production. The principle of “use it or lose it” in cases
Q\ leased state land, will apply where people do not use the land, despite concerted support

In oﬁWeate a strong production discipline culture, there is a need to ensure that land

terms of social and economic infrastructure, professional services, inputs and institutions
such as markets and credit facilities.
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CHAPTER 6: EXPERIENCE ELSEWHERE

6.1 Introduction

This chapter explores international case studies while noting the inherent risk in drawing
conclusions from one country and applying them to another without taking adequate account of the
specific context and peculiarities that enabled such initiatives to be realised. This exercise i SO
much for comparison than for drawing lessons which could assist South Africans in their a& to
address similar challenges to those experienced by these countries in their ef rural
development and land reform (see Annexure A). 6

2D

With regard to land reform, for example, Chile which in general terms could b sentative of
Latin America, talks to the class structure of the agrarian economy, wherea th Africa talks to
the race structure of the agrarian economy. Yet lessons could be drawn in @of drivers for rural
land reform, because in both countries issues of redistribution and in Inequality (the latter
being seen as a function of the former) are central.

The underlying theme is that rural development is about e

improvement in the living standard of rural people by providi

economic infrastructure and services, as well as meeting ba

looks at the key lessons from the main rural developme p@
f 1@

growth and social justice,
quate and quality social and
man needs. This chapter briefly
mes in selected countries.

countries’ processes of rural development and a iated land reform. In doing so specific attention
has been given to, inter alia key features of each erience and key drivers of rural development
and land reform. &

6.2 Selected countries across ;{w‘

6.2.1 Asia Q
6211 China Q~E

The following section will provide a brief overvieﬁ 0 egic lessons learnt from each of these

The past 30 years seen China experience rapid economic growth and development. The origin
of this growth. can be found in Deng Xiaoping's reforms which liberalised the Chinese economic

system an it up to the market economy.

Prior to_th reforms, agriculture, rural areas and farmers were bound by a commune system and

a pl conomy. Under these conditions, farmers did not enjoy the right to produce and
agricultural products and to dispose their income, something which impacted negatively

on a farmer’s incentive to produce.

Over the three decades, China’s agrarian reform:
e Abolished the commune system and instituted a two layer management system, including

inter alia, household contract responsibility systems and the granting of farmer self-
management rights;
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« abolished state monopoly over purchase and marketing, leading to farmers enjoying the right
to exchange farm produce freely; and

» transformed the single collective ownership into various private ownerships where farmers
can dispose their assets at will.

Table 4: Key features and drivers of rural developm  ent and land reform: China

D
KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFO

CHINA

. The promotion of rural enterprises through the establishment of townshi
enterprises (TVEsS) has contributed to economic growth, rural de
institutional transformation. TVEs have led to rural industrialisati
non-farm economic activity. This process has been underpinne
local government participation and involvement.

and village
ent and
diversified
emphasis on

. The introduction of a Rural Poverty Alleviation and Dev%@ént Programme (2001-
2010): which has been based on the following initiativeQ

(0]

(0]

(<\

N
N

Participatory approach and other i v@ns, including the extensive
involvement of NGOs and other organs of civil society in poverty reduction
programmes and projects;

Targeting, leading to greater effectiveness and efficiency, particularly through
focusing on identified key nodes {/illages) of extreme poverty;

L 4
Addressing the pova) ethnic minorities and people with disabilities;
Improving acces basic education and health services;
Improving pr ivity of mountain agriculture;

Strength asic infrastructure, including water resources, arable land,
tran wer and communication; and

%al capacity building.
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6.2.1.2 India

The Indian government’s policies and programmes to meet the needs of the rural poor emphasise
poverty alleviation, generation of employment and income opportunities as well as the provision of
infrastructure and basic facilities.

P

. Strengthening grass roots level democracy. The Indian government soug tglﬁsure
the involvement of NGOs and self-help groups facilitating participator nning and
development (five year plans with targets and associated budgets);

. The importance of traditional village enterprises as a @@contributor to

Table 5: Key features and drivers of rural developm  ent and land reform: India

KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM: I

employment;

. The Employment Guarantee Scheme, which led to the @Igation of the National
Rural Employment Guarantee Act (NREGA) that se enhance rural livelihoods
through the provision of at least 100 days of d wage employment in a
financial year to every household. Where a bers volunteer to do manual
work, these manual voluntary tasks often relate to/improving agricultural productivity
through, for example, water harvesting, :soil. erosion prevention, rural connectivity
works, etc;

/

. Implementation of other rural development schemes that support micro-enterprises,

self-employment, effective Iink%‘capacity building, infrastructure, technology,

access to credit and markeﬁ{an
. The promotion of rural )Qing ubsidies.
T

6.2.2 Latin Ameri@g

6.2.2.1 Brazil \/

Poverty. i Ezil Is concentrated in the north-east region of the country. Per capita income in this
are & hat of the rest of the country and 70% of all Brazilian farms measuring less than five
hér re found in this area.

Table 6: Key features and drivers of rural developm  ent and land reform: Brazil

KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
BRAZIL
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KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
BRAZIL

. The Second Ceara Integrated Rural Development Project (IRD) was aimed at
improving income and living conditions of small farmers through increased agricultural
productivity and the expansion of small-scale non-agricultural activities and(b

associated institutional strengthening. The project included:
0 agricultural services of research and extension;

0 social infrastructure improvements (health and education); (L

o improvement of physical infrastructure (roads, irrigation sche@narketing
facilities, marketing services, etc.); and

o incentives for small scale non-agricultural enterprises ai

t diversifying the
local economy and expanding employment opportu

. Problems associated with the IRD initiative included: Q§\'

0 an over reliance on technology and a ;@o each such technologies to
small scale farmers;

0 limited understanding of the mindsubsistence farmers; and

o lack of access to land. /

€
. Successes associated with the I%tiative included:
ty O

0 Building the cap mall scale farmers to organise themselves;
0 promoted be icipation in rural development; and

o] adaptabQﬂ e model with relative ease for replication in other areas.

6.2.2.2 Mexico V
Rural p rQ and rising inequality remains a massive problem in Mexico, despite expensive
prog ronasol and Progresa are aiming at addressing these challenges.

T% 7: Key features and drivers of rural developm  ent and land reform: Mexico

KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
MEXICO

. The Progresa Programme sought to allow households living in extreme poverty to
meet their basic needs in education, health and nutrition in an attempt to break out of
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KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
MEXICO

the cycle of poverty. The Programme relies on the systematic and rigorous
identification of recipients. It is furthermore focused on the family/household,
especially women and children. Initiatives include:

0 subsidies for education, health and nutrition being made directly to the fem Ie(b
head of the household; K

0 scholarships and school supplies to children; and (LQ

o free medical consultation and preventative care. K

. The Microregion Strategy (MRS) aims at promoting integrat sustainable
development of most marginal regions in Mexico. The instrt& this strategy

include:

o Creating microregions that regroup a number of@paﬁties with very high

and high marginality; Q

0 establishing strategic community centre z@e atural confluence points for
the localities; and

0 strategic community centres \/@mcentrate the delivery of basic
infrastructure and social services, and the promotion of productive projects to
serve the respective localities.

a--
6.2.2.3 Chilé & V

Chilé’s transition to democr s produced considerable reductions in absolute poverty through
the government's pro-grw%tonomic agenda combined with progressive social policies and
innovative institutional & ms enacted in the context of a conducive political environment. Despite
this, significant challenges remain in terms of relative poverty, social exclusion, isolation and
vulnerability underp by high levels of inequality, a stratified social protection system and a dual
labour market. Unresolved tensions between the market, social rights and democratic freedoms also
require resoluw long term sustainability.

Table.8: features and drivers of rural developm  ent and land reform: Chilé

A
K@ATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
CHILE

. The key to the strong economic performance can be attributed to:

0 sound macro-economic management;
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KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
CHILE

o0 institutional and structural reforms;

0 trade openness; and

0 prudent management of mineral resources. \< >
. The agricultural sector and its downstream activities have been central in @’s [
€CoNomic SUCCess. q
p 4

6.2.3 Africa é

6.2.3.1 Malawi @l:

Malawi is considered a least developing country with an agricu @ased economy. It ranks 163"
out of 174 countries in the United Nations Human Developme X.

Table 9: Key features and drivers of rural develop %t and land reform: Malawi

-

KEY FEATURES AND DRIVERS OF RURAL%/ELOPMENT AND LAND REFORM:

MALAWI y
L 4
. The Malawian government develo an Integrated Sustainable Rural Development
Strategy (ISRDS), aimed suscitating rural economies and advancing economic
growth in rural areas. assessment of the ISRDS revealed the following challenges:

0 inhospitable ic situation;

0 insuffici nowledge of crop system;

0 faerg of new crop systems;
Voptimistic yield assumptions;

éa valuation of increased farm labour;

Q 0 proposals not attractive to farmers;
o marketing and price policies;
0 increased size of extension staff;

0 management of complex and multi-sector projects; and
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KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
MALAWI

0 management too divorced from institutions.
. Ten lessons learnt from the ISRDS implementation are:
o the need for agricultural research; <b

N

o0 the need for increased on-farm research into production systems; Q
0 assessment of financial attractiveness and technological proposals; (L

0 the need to test or pilot projects to demonstrate the feasibility o projects;

0 appraisals should include a farm cost-of-production ncial viability
analysis;

o marketing and price policies should be favou efore implementation

begins; Q_‘
0 importance of efficient input supphesa%@u arketing;

o the need for less complex pr d the emphasis on improving
effectiveness and productivity of e institutions rather than the creation of
new institutions;

o the importance of projec ((Etormg as a management tool; and

o the need for greate

6.2.3.2 Egypt ?‘S

mid-1990s to shift to ‘assustainable strategy but on a limited and rather experimental scale. Human
development has become the pivotal approach in planning the development of rural areas. The role
of Egypt in rural development is mainly to provide the legislative umbrella and
source development at the local level. The government also focuses on the
admi aspects and capacity building through centrally supervised rural service networks.

rogrammes.

T% 10: Key features and drivers of rural develop  ment and land reform: Egypt

KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
EGYPT

. major goals of the agricultural strategy places emphasis on the establishment and
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KEY FEATURES AND DRIVERS OF RURAL DEVELOPMENT AND LAND REFORM:
EGYPT

promotion of agricultural activities. This includes:
0 satisfaction of the growing and changing population and export food needs;

o0 vertical expansion to maximise productive efficiency from limited resourc s(b
especially water; K

0 horizontal expansion to redistribute population; (LQ

o establishment of new settlements and new reclaimed land; and K
o development of life conditions and capacity building. @

. The following still need to be addressed in terms of Egy ral development
strategy:

o0 management of the population growth rate; Q§\o
o high illiteracy rate; %6
0 unemployment; Q

0 gender biases;

’

0 poverty distribution betw the upper and lower Egypt and amongst females
and males; and ? i ,’

o pollution in the physical and non-physical environment and its impact on
agriculture and areas.

T

6.3 Key lessons f;@ﬂ Africa
O

The job creation m is central to the success of the CRDP. The model is based on the EPWP

principles. The EPWP is not linked to legislation that guarantees employment to the unemployed
who perfor illed work. Other programmes such as “Working for Water” and “Working for Fire”,
Communi orks Programme and other environmental or natural resource management

c and sustainable employment opportunities to rural areas. At this stage the Council of
stakeholders is a voluntary body to implement and manage the CRDP projects in the various
districts. The Indian equivalent of the COS (Panchayat Raj Institutions), are empowered through the
NREGA to make all their decisions enforceable

prog need to be converged under a central piece of legislation like India’s NREGA to bring

China has effective targeting strategies and strong central government. The government has
compiled a nationwide list of 148 000 key poor villages which prioritises and gives assistance to
ethnic minority groups, people with disabilities, and women. China has adopted a long term planning
approach (30 years) but divided into manageable 5 year plans. China has a compulsory education
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system and called for "implementing nine-year compulsory education in the poverty-stricken areas"
by 2010. Similarly Malawi has learnt that long term planning for rural development is more effective.

The IRD project in Brazil built a new capacity of small farmers to organise themselves and promote
better participation in rural development, particularly in terms of defining local needs and preparing
and setting priorities for projects.

should be favourable before full implementation begins. Fertiliser subsidies were remove he
early 1990s, and fertiliser prices rose 16 times. As a result, food production fell and foo&xfz rity
deteriorated sharply. A consortium of donors financed an annual programme of freemis r and
seed distribution, on the basis that subsidising food production is more sensible w ent than

In Malawi, a key lesson learnt is that marketing and price policies are critical for project SUCC@I’M

subsidising food consumption and this resulted in a marked increase in food productio

In Egypt, the community and integrated development are central to the rural
Human development has become the pivotal approach in planning the
The Egyptian government is also focusing on capacity building throu
service networks.

pment strategy.
ent of rural areas.
rally supervised rural

Mexico adopted the MRS that aims at promoting the integral &tainable development of the
most marginal regions of Mexico. The successful implementation of the strategy would lead to
gradual convergence in living standards between mam@ nd non-marginal municipalities,

resulting in both poverty and spatial inequality reductio%

capita incomes have more than doubled since storation of democracy in 1990. The key to
Chilé’s strong economic performance has been sound macroeconomic management, institutional
and structural reforms, trade openness, and the prudent management of mineral resources

(principally copper). .

Chilé has made important progress in raising int@ d reducing poverty since 1996. Real per
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PART D: AGRARIAN TRANSFORMATION: A NEW LAND TENURE SYSTEM,
STRATEGIC LAND REFORM INTERVENTIONS AND RESTITUTION

CHAPTER 7: A New Land Tenure System: Proposals

7.1 Introduction

Agrarian transformation has been defined in this Green Paper as a ‘rapid and funda %ange
in the relation (systems and patterns of ownership and control) of land, livestock, c ing and
community. This means that agrarian transformation is not just land reform. It is about social,
technical, economic, political, cultural, organisational and institutional issues andQestlons.

Chapters 3 and 4 of the Green Paper dealt relatively extensively with rur g{)pment, the CRDP
and its three pillars; namely the CRDP concept, the job creation and s 'melopment model and
the management system. This chapter focus is on the land reform as;&agrarian transformation.
Chapter five has made a compelling case for a radical change irm reform in SA. This chapter
responds directly to the call for a radical change in our land h%g s that is, in the system and
patterns of ownership and control. This Green Paper pr a 3-tier land tenure system
supported by a Land Management Commission as discuss in the chapter.

7.2 A brief discussion on tenure %

It is critical that the tenure system integrates well with the cultural, social and political heritage of
South Africa, as well as the projected national strategic direction. Tenure systems evolve over
centuries and cannot be said to be im bly fixed. Documented instances of tenure forms which
existed amongst South Africans includes danger of mistaken analysis from prisms of foreign
tenure systems abound. For inswge, the primacy of use rights over freehold titles as well as
communal over individual titles.to land-existed in many communities in South Africa. Regarding the
nature of tenure which existe ongst the Richtersveld people of the Northern Cape before the
imposition of western titling s, the Court®! stated: “One of the components of the culture of
the Richtersveld peop as the customary rules relating to their entittement to and use and
occupation of this land e primary rule was that the land belonged to the Richtersveld community
as a whole and @ eople were entitled to the reasonable occupation and use of all land held
in common by them and its resources. All members of the community had a sense of legitimate
access to thew the exclusion of all other people. Non-members had no such rights and had to
obtain permissi o use the land for which they sometimes had to pay. There are a number of
es: A non-member using communal grazing without permission would be fined 'a
s of cattle.”

coup\)

JQ\/H n®?, writing on Ownership, narrated some of the historical tenure forms crafted largely to
satisfy the new entrants- the white settlers in South Africa between 1652 — 1910 as including Grants
in eigendom; Loan tenure — leeningsplaaten; Loan Ownership — leenings eigendom; Emphyteusis —

21 The view of the Supreme Court of Appeal in Richtersveld Community and Others v Alextkor 1.td and Another 2003 (6) BCLR 583 (SCA) at para
18 was so affirmed by the Constitutional Court on appeal.

22 At page 654 infra in Zimmermann, Reinhard and Visser, Daniel P. (1996) Southern Cross: Civil Law and Common Law in South
Aftica Clarendon Press, Oxford.
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erfpacht; the Cradock Proclamation; and Quitrent Tenure. A number of these land acquisitions and
subsequent formalisation bear close semblance to regularised land invasions, tenure order having
been created to bolster unlawful occupations. In order to craft a new tenure system for the next
generation the position is to take from the past and retain the current only in so far as they advance
the cause of fundamental change in power relations over land. The policy proposals will touch on
both private (citizens and non-citizens) and public (state) land with the overriding theme of leasehold
and freehold rights to land as objects of change.

7.2.1 Ownership and use rights: freehold and leaseh  olds \Q

use while, at the same time, eradicating established inequalities and unequal opportunities. In this

The overriding concern is that the land tenure system of South Africa must facilitgt}é%ient land
text, conceptions of land-ownership and land-use have implications for Iand&hol ngs by both

citizens and non-citizens. @
While these policy proposals are not to strip citizens of freehold rights in should be noted that
on account of national political direction, some other countries d , in parts or in whole,

accommodate private freehold land ownership even for their nationals.:Inthis case of total or partial
absence of private land ownership, it would be fortuitous to c @e those national systems as
precluding foreigners from land ownership in so far as the di ion is not based on nationality
considerations. In Zambia, Malawi, Ethiopia and Nigeria, %utive authority, usually the State
President, on behalf of the people, owns the land and.ma ly“extend leasehold rights evidenced
by a certificate of occupancy. A slight variant of this%is found in those countries where large
proportions of their land mass are state-owned with pr ition on sale even to nationals. In Israel,
which typifies this latter stance, private ownersland is available for approximately 7% of the
country's land, since approximately 93% of the land is owned by the state by virtue of Basic Law.
Restrictions based on ethnic considerations are‘found in Fiji where about 90% of land is held in trust
for native Fijians according to native cw .and tradition. Such land cannot be owned by people
who are not native Fijians, unless a whole community dies out, after which the land reverts to the
state. Only lease of land is possib non-Fijians.?®

Two scenarios present themse in relation to the treatment of land-ownership and land-use vis-a-
vis the regulation of foreigr?@ land. The first is the argument against extending full right of
ownership®® to non-citi n account of their supposed time-limited interest in the land. This
position argues that th%sts no socially rational basis to accord more than tenancy (use) rights
to non-citizens. v‘% of this approach regulate foreign land ownership to grant not more than
leasehold rights over.limited periods with or without the right of renewal. The problem with foreign
land ownership is not the sale or purchase of land by non-citizens per se but the use of the land.
This view 'Mdebate to the realm of the effectiveness of measures designed to assuage the
ill-effect Z%?!ign land ownership (such as rising land values, distortion of the land market,
perpetuati f segregation and legacy of fragmentation initially created by apartheid land planning,
etc lation, in this view, should include measures such as additional property taxation on non-
r%n or absentee landlords.

23 Stephen Hodgson, Cormac Cullinan, Karen Campbell Land Ownership and Foreigners: A Comparative Analysis Of Regulatory Approaches to the
Acquisition and Use Of Land by Foreigners (FAO, December 1999.)

24 Some of the entitlements of the property “owner” are: (a) use of the thing (ius utends); (b) reap the fruits, including the income from the
thing (ius fruends); (c) consume and destroy the thing (ius abutends); (d) possess the thing (ius possidendi); (€) dispose of the thing (ius disponend);
(f) claim the thing from any unlawful possessor (ius vindicandi); and (g) resist any unlawful invasion (ius negandi). Silberberg & Schoeman: Law of
Property 4 Ed. Butterworths November 2002.
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7.2.2 A comparative perspective: freehold and lease  hold

25

Advantages with freehold Advantages with leasehold

Freeholds are perceived as more secure Reduction of increase in land prices

Less risk for the inefficient and slow processes of Planned and controlled land devel ent
bureaucracies is easier if the government can ac e
ultimate owner rather than a statutory re tor

Decreasing readiness to invest towards the end |Regular rent review can ensur t capital
of a leasehold appreciation is shared between the jpublic sector
and the developer or tenant .

Problems related to landlord-tenant Monitoring  land \@ctions is  easier
disagreements with leasehold clau .g. speculation in sites-

and-services sch

Offers pos ’%m for providing more equity to
disadvantaged groups

P~
Disadvantages of Freehold Elgadmges of Leasehol d
' 1

Community or national interest may be lost upcyl Limited freedom: leaseholders are not entirely,
transfer free to do whatever they want with the property.
. |The outer residue after the expiration of the lease
results in loss of ownership at some point.
& Certain things cannot be done without the

lessor’s consent

Offers fewer opportuniti
land reform as land
remain skewed for |

istribution and Increased bureaucratic processes required to
hip patterns may sustain leasehold management. For instance,
owners may have to be consulted on most major
development decisions affecting land

A4

Distortion o IWIding structure as those with The difference in leasehold ownership constraints
guasi-owne (communal land, PTOs and (between the leasehold vs freehold tenure) is
leasehol re perceived to have less secure reflected in the respective required investment

tenu those  within the formalreturns. It is felt that leaseholds offer less
r |%@'o ftiting system. Freehold perpetuates advantage.

the . division between the “privileged” and

“disadvantaged” persons

Expensive and formal requirement of freehold | Leasehold financing is more difficult to obtain the
titing is exclusionary to the poor, and may further fee financing

25 See: Municipal Land Management in Asia — a comparative study, CTTYNET, United Nations, New York, 1995.
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|distort the land records \

Freehold is seen as having a higher status than
leasehold. The perception of lack of full
ownership. The lessee's interest is regarded as
an inferior property investment to freehold

7.3 The three-tier system QN
The key features of the proposed three-tier system are: £ (L

e State Land : Leasehold

* Private Land : Freehold with limited extent

» Foreign ownership : Precarious Tenure
7.3.1 State Land: Leasehold %2
7.3.1.1 Introduction @

Y 4
Whilst every government would alwaysry‘ legitimate reasons to hold some land for its domestic

or service delivery objectives, the differentiated land tenure systems and the creation of the
apartheid system in South Africa necessitated the apartheid state to gradually accumulate land
either in its name or in that ofrentities which fell under its control, including the South African
Development Trust. Q

Apart from the government of the Republic of South Africa, the four provincial administrations of the
Cape of Good Hope, ange Free-State and the Transvaal also had some land registered in
their names. The of homelands and the inevitable need to create some false sense of
independence or @I in the minds of the self-governing territories (QwaQwa, GaZankulu,
KaNgwane, ebowa KwaNdebele and KwaZulu) and the Independent States (Transkei,
Bophuthats<a nda and Ciskei) resulted in some land being transferred to these governments.

At the e the apartheid regime, South Africa had its land registered in the names of 15
gov nts and of many other entities controlled by the said governments. As the Constitution of
ex lic of South Africa, 1993 (Act No. 200 of 1993) sought to clarify the allocation of land in
rdance with the newly created democratic governments, it only focused on land owned by the
governments identified above and said nothing about land registered in the names of municipalities
that existed prior to 27 April 1994. This omission created a clear impression that the Constitutional
Assembly intended to create a separate asset management regime for the local sphere, which
effectively excluded municipal land from the ordinary definition of state land. Another notable
constitutional exclusion relates to land belonging to public entities. This is probably justifiable since
the laws that created such entities ordinarily clarify asset management arrangements regarding the
assets meant for service delivery objectives of public entities.

Page 87



7.3.1.2 Categories of state land

As the discussion above seeks to demonstrate, property managers in the public sector draw a clear
distinction between public land and state land. Whilst state land is construed to be a limited concept
which simply refers to land falling under ownership and control of the national government and the
nine provincial governments, the concept of public land refers to the mass of land belonging to all
forms of government entities. This includes land owned by local governments, provincial
government, national government and public entities falling under the executive authority ch
relevant government.

Provincial state land is generally controlled by the Provincial Departments of Publi \@s though
there are in few instances where the Provincial Departments of Human Settlem% operative

Governance and Traditional Affairs, Transport and Education do play a quasi-cus{iia ole.

The Department of Public Works and the DRDLR play a custodianship role @a ional level. The
former essentially manages land which was located in the former territo Republic of South
Africa and was used for domestic purposes of the national government time, including former
financial assistance land and former South African Development Tr nd which was specifically
transferred to the Department of Public Works through a procl ; whilst the latter holds land
which previously belonged to homelands and the South African pment Trust.

Some of the land in the homelands was purchased by indiv@x and communities, but could not be
registered in the names of such persons or communities s registered in the name of a national
government Minister in trust for such individuals or co nities or tribes. The relevant Minister in
this regard is the current Minister of Rural Devel@int and Land Reform. This land is commonly
referred to as land held in trust and is treated as a ial category of state land.

’

7.3.1.3 Management of state land
L 4

The efficient management of asy%::kng state land, is regulated at national and provincial
levels by the Public Finance M ement Act, 1999 (Act No. 1 of 1999) together with its associated
Treasury Regulations and the ernment Immovable Asset Management Act, 2007 (Act No. 19 of
2007). The management o land on the other hand in the local sphere is regulated by the
Local Government: Munici inance Management Act, 2003 (Act No. 56 of 2003). The statutory
separation of public la agement responsibilities amongst the spheres is consistent with the
constitutional disp discussed above.

Both the Public Finance Management Act and the Government Immovable Asset Management Act

require the Ac ing Officer of each custodian of state land to maintain an asset register. The
serious cha confronting the democratic state in this regard is that it has had to identify its
assets. (i ing state land) before it can exercise control over such assets. This has not been
ea Ince some of the government structures that managed state land in the homelands totally

C sed during the transition to democracy. This had a significant negative effect on records.

Unfortunately, the normal human anxiety and uncertainty that accompanies any transition did not
escape SA’s transition to democracy adding another factor to the confusion around the
administration of state land. It would appear, in this regard, that deliberate efforts by some
individuals and/or entities in the apartheid civil service (including homelands) to ‘lose’ records,
coupled with the absence of electronic asset management systems, conspired against the state’s
ability to immediately identify and exercise control over its assets. It is against this background that
the democratic state at all levels is still struggling to compile accurate asset registers.
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The available data suggests that national and provincial governments had about 24.5 million
hectares in their name as at 27 April 1994. National government had a greater share of about 20.2
million hectares while provincial governments shared the remainder. The aggressive human
settlement programme undertaken immediately after the 1994 elections and the disposal of rural
state land for land reform purposes resulted in the disposal of some of this land. Existing data
shows that about 20 million hectares remains in the name of the State (national and provincial
government). It is also estimated that approximately nine million hectares of public land remains
under various public entities whilst local governments account for about three million hectares..The
total public land portfolio is currently estimated at 32 million hectares. ®

7.3.1.4 The effects of fragmented public land manag ement Q

The creation of a separate and different public land management dispensation f Igcl(government
and the absence of statutory mechanisms to compel the three spheres of %qument to consult
one another in the event of intended disposals, have given rise to a paralysi gmentation which
impacts negatively on service delivery and accountability.

The current fragmentation makes it possible for any sphere of gove@or any custodian in any
sphere of government, to dispose of any property which could > been utilised to achieve service
delivery objectives by another. Whilst there is a mechanism to.aveid this at national level, the same
cannot be said in relation to a national-provincial interface. @ pcal sphere is totally isolated from
the other spheres and it seems unlikely that an admi;]'!s@/ olution in this regard is possible

within the existing framework.

The other threat is that land belonging to one sp an be sold by another without the knowledge
of the legitimate one. Whilst there is a requirem o have vesting of the land confirmed by the
custodian, before disposal, there have been.instances where transactions have gone through

without such vesting having been confer(ei.{

L 4
It is submitted that an institutional mechanism is required to compel all custodians in all spheres of
government to share informati land that is no longer required for their service delivery
objectives, before disposing s nd.

7.3.1.5 Implications of Ieérwt?nure

Some of the stat located within functional areas of water user associations and enjoy
specific water rights for'which water use charges are levied. The state will have to keep this land
productive an%h‘su ficient for this purpose.

The cre 'O?V/all-to-wall municipalities and the promulgation of the Local Government: Municipal
Prope s Act, 2004 (Act No. 6 of 2004) resulted in every land parcel, including state land,
bei % able. Farm land, including communal land, was generally not rateable in the past hence
t?%ra created an additional financial burden which cannot be associated with any spending
history. The indications arising from existing valuation rolls and rates invoices suggest that the
national and provincial governments cannot afford to pay for rates assessments on their land. It
seems that the rates bill might exceed the total annual allocation of a given government department.
This consequently calls for a creative solution if leasehold tenure is to be a success.

7.3.1.6 The proposed land administration model for state and public land
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a)

b)

d)

f)

9)

h)

N

7.3.2

7321

J)\@%

Given the history of land administration in the country, it is proposed that there should be
one national policy and legislation governing land administration that applies to all spheres of
government and public entities to have a common national approach to land administration
and to close the chapter on colonial and apartheid land administration.

The new land administration law should provide for the establishment of a national body, in
the form of the Land Management Commission (LMC), to regulate use, management and
allocation of all state land in the country. The LMC will be discussed in detail later.in_this
chapter.

All state and public land must be surveyed as a matter of priority, within a@to be

specified in the legislation, by all custodian departments, spheres of gover d public
entities.

Responsibility for the management, maintenance, development and ty rates and tax
liabilities for state domestic assets, townships and registered lan users shall remain
with all the users and custodians.

The Minister of Rural Development and Land Reform or ther relevant Minister shall

have the authority to grant rights for use, allocation and & ment in consultation with the
affected custodian/user and or affected community.

to compulsory adjudication prior to the surve outer boundaries and the allocation of
use rights by qualifying members of that cg

Land previously acquired by communities but \s%@n gust by the state shall be subjected
u

All land use rights will be allocated through leasehold rather than freehold, in line with the
categorisation model that will be discusséd later in this chapter.

The new land administration fra%?k must attempt to address the policy conundrum the
government faces with re%)t roles, responsibilities and relationship between various
institutions currently h ious roles in land administration i.e. traditional leadership
institutions, common pwty institutions and local government.

Land registered .i name of the DRDLR that is not required by the Department for

purposes of the ment should be transferred to another relevant department. Similarly,
agricultural istered in the name of any other department should be transferred to the
DRDLR or ther competent department for purposes of advancing the objectives of

goverr\w

ent.
nd public land should be subject to confirmation of ownership of that land by the

Private land: freehold with limited extent

Land value trends
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Because urban and non-agricultural land are scattered all over the country and are located in close
proximity to agricultural areas, the rise of real estate prices in urban areas influences the agricultural
land price. Since land reform, especially the restitution programme is based on a willing buyer-
willing seller model, and to a lesser extent expropriation but not confiscation approach, the success
of agrarian reform hinges on the ability of the state to acquire land for the farmers to whom it intends
to offer agricultural land. Land prices, whether pegged around so-called market rates (so-called
because of the existence of distortions in land price determination), or at prices set by compulsory
acquisition, are already prohibitive enough, making it difficult for government to raise the needed
money to acquire land. If the objective of government includes the protection and pres v of
agricultural land, regulation targeting exemption prices for agricultural land may be a lg in
stemming this tide. Land use measures as well as legislation governing the is on of
agricultural land must be synchronised with other measures to address the distortion in the
agricultural land market.

A sharp rise in land prices is a market signal that there is a need to consider ures to increase
the supply of land more importantly for assuring food security, land r d social housing.
Where land values are very high, measures will be necessary to en at providers of food,
social housing and land reform are not driven out of the market. It ml@m-\cknowledged that post-
apartheid city-township formation patterns have only been changi -dimensionally in so far as
blacks migrate to former white areas. The spatial consequenc@rther uneven and unguarded
developments, including implication for government expe on transportation, need to be
addressed. n@

Disadvantages of high and rapidly rising land values ir@:

» problems of housing affordability. Social g programmes find it difficult to find suitable
sites for affordable housing which meet average income earners’ value for money criteria,;
they find themselves priced out of the market;

» declining affordability in the city/itself means that people commute further to find affordable
family housing, and long distance ard commuting - often by car - becomes increasingly
common;

e as unsustainable travel ork patterns become increasingly common, the need for effective

and the transportation funding including government subsidies

public transport increas
become an issue; %\

e although there e a desire to harness development values to fund new transport
infrastructure;=i uld be difficult to devise a mechanism to allow developer contributions to
fund the m@y-wide public transport schemes which are needed; and

e those who w in small-scale service and manufacturing industries are likely to find that
their eWment base has moved away from the city itself.®

\%?“

7Q2 Pre-emption and right of first refusal

%0 Land Values and the Implications for Planning Policy by DTZ Pieda Consulting (A tesearch commissioned by the Scottish Executive Social
Research) 2002.
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A pre-emption right is a right to acquire certain property in preference to any other person. It usually
refers to property newly coming into existence. A right to acquire existing property in preference to
any other person is usually referred to as aright of first refusal. It is proposed that the state
combines the use of both pre-emption right and right of first refusal over certain types of land
transactions. Both pre-emption and right of first refusal will be used to regulate land owned by
citizens and non-citizens. This is in accordance with what exists in many countries. Though the law
in Belgium and the Netherlands contains no restrictions on the ownership of land and buildings by
foreigners, in specific areas in Flanders (Belgium) there is a right of first refusal in favour of-public
authorities on the sale of land and buildings for residential purposes, and in terms o t@et
Voorkeursrecht Gemeenten in the Netherlands there is a right of first refusal in fach) the
municipality concerning specific parcels of land and/or buildings. In France, when a s disposes
of his/her property certain authorities have the right to purchase the property i y to the
proposed purchaser. This is called the Droit de Premption. There are a number of ways.in which this
right of pre-emption may be exercised. The Commune where the property is situated has the right of
Droit de Premption Urbain (DPU). This right is usually exercised where t!@ perty or land is
required for development purposes including public works, leisure etc. Where the
Commune does exercise its pre-emption right it usually purchases Qower price than the
purchase price indicated. The seller then has three options: (i) Withdl’@m the sale and keep the
property; (ii) accept the offer at the lower price; or (iii) maintain th ing price and let a judge fix
the price at which the Commune purchases the property. A right @-emption can be exercised by
the tenant of a property as a security for the tenant to preclud ndlord from selling the property
without notifying the tenant or selling the property at a low . The tenant can within one month
following completion take priority over the purchaser. right of pre-emption is in relation to
rural areas. The farmer and the Société d'Amen nt Foncier et d'Establissement Rural
(SAFER)(Agricultural Commission) both have a ri%f pre-emption over land or property.

7.3.2.3 State’s power to regulate versus Iandowne} S expectation

A number of legal issues may arise from the.state’s regulation of land. These include: (i) whether or
not regulation restricting the manner of the landowner’s dealings with such property diminish the
economic value of such property as.to amount to either deprivation or expropriation in terms of
section 25 of the Constitution;%hether a mandatory reporting or disclosure mechanism on land
holdings infringes any right ever; and (iii) the legal impact of any regulation/restriction on the
obligations already ass y the country in terms of bilateral or multilateral treaties and other
international arrangem@

It must be noted th@rder to govern, direct the affairs of its society and achieve optimum benefits
for its citizens, the state requires, and assumes to itself, certain powers over property and persons
on its territ .\%yst it is a truism that the state will justify its existence on account of benefits it
confers % ens, circumstances abound where the exercise of state power effectively amounts
to a deni curtailment of some rights of citizens. In those circumstances, the law should offer a
bul gainst arbitrary and capricious exercise of state power, attempting equilibrium between the

for.upholding the right impugned and the means through, and purpose for, which state power
is exercised. The regulatory power of the state is justified on many grounds including the need to
protect public safety, the rights of others, deter the infringement of some common good and public
welfare. When the state then allows or creates an expectation of certain benefits to its citizens
especially for the pursuit of their livelihood and personal development, it is expected that within its
power, the state may pass legislation that regulates certain private conduct to protect public welfare,
safety and health. These harms to private property interests need not be compensated by the state.
On the other hand, when the state exercises its power to take property for public use, just
compensation will be considered due.
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7.3.2.4 Beyond land use — expropriation and depriv  ation %’

It has been judicially recognised in several jurisdictions that the mere regulation of property for
legitimate purposes might constitute expropriation or confiscatory taking, if its economic impact is
too severe.” Regulatory actions of the state will be “too severe” in cases where the regulation
leaves no economic viability, making the property valueless. The distinction between expropriation
of property and deprivations® or regulatory limitations on the use of property become crucial since
they form the basis for the domestic and international legal consequences of foreign land ow. hip
regulation. It is generally accepted that the distinction cannot be made on a mec r@or
conceptual basis. In jurisdictions where it is accepted that some regulatory limitati ’&an be
classified as effective expropriations and compensated for, the distinction is us en as a
matter of degree, so that regulatory limitations will be treated as effective expropriations’if they go
too far. In other jurisdictions, regulatory limitations that go too far will not be so treated, but will be
regarded as excessive and therefore invalid.*® The typical example of jurisdiction, which
recognises the grey area between the two categories of regulation and expropriation, is the United
States of America. The Fifth Amendment of the United States Constit provides that private
property shall not be "taken for public use without just compensatio this basis, the United
States courts have developed the doctrine of inverse condemnation. doctrine may be invoked
where, although land is not compulsorily taken, its value ha estroyed or diminished by
regulation. When all other remedies have been exhausted, ication may be made for the
grant of constitutionally-based compensation. Alternatively, pplication may be made for the
court to strike down the regulatory conditions. The re es where regulations so limit an
owner's rights that an essential element of the property ri s lost.

The mere fact that property values are diminis y government regulation does not create a
compensatory taking of property.®" If government lation reasonably advances legitimate public
interest, and merely diminishes the value of the property, no taking has occurred. Factors to be

considered include:
%‘
e economic impact;

e investment backed expectati ;and
« character of the government action.*

The most important consi
of the effect on a lal

economic uses of@

27 For detailed
Practice relati
(65) Tydskrif

on is the economic impact of the regulation. In determining the extent
's economic interests the courts will consider the rate of return,
erty, or diminution of the fair market value. To satisfy the rate of return

ee generally AJ van der Walt Compensation for Excessive or Unfair Regulation: A Comparative Overview of Constitutional
ry Takings” 1999 SA Public Law 273. AJ van der Walt Moving Towards Recognition of Constructive Expropriation? 2002
edendaagse Romeins-Hollandse Reg 459.

a Coal Company v. Mahon 260 U.S. 393 (1922) discussed in Mark W Cordes “The Public/Private Balance in Land Use
98 (3) Mich. ST. DCL L. Revies.

2p .

Regulation”, 1

29 While the terms used in section 25 of the Constitution are “expropriation” and “deprivation”, various terms are used to denote closely
related concepts.

30 AJ van der Walt, Constitutional Property Clauses (1999) p. 19.

31 Compare Directory Advertising Cost Cutters CC v Minister for Posts, Telecommunications and Broadcasting and others [1996] 2 All SA 83 (T) on the
exercise of the right to free economic activity, that such right to be exercised within the normal constraints of economic life and maximum
profits not guaranteed.

32 Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978.)
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analysis, the courts generally hold that so long as there still remains a reasonable return on
investment, the courts will not find a taking has occurred under this criterion. The economic use
analysis turns on the question of whether the regulation destroys all, or nearly all economically
beneficial uses of the property. Safely, a regulation preventing the most profitable use of property
alone is not a taking. The diminution of a property’s fair market value has only been alluded to as a
criterion for establishing a taking/expropriation as having occurred.

In determining whether or not a regulatory measure on foreign land ownership impacts\@he

landowner’s right, the South African position has been stated in the case of Steinber th
Peninsula Municipality*?: \

« A fundamental distinction is drawn in section 25 of the Constitution betw%@ kinds of

taking: a deprivation and an expropriation. It is only in the case of an expropriation that there
is a constitutional requirement for compensation to be paid.**

* The purpose of the distinction is to enable the state to regulate the property for the
public good, without the fear of incurring liability to owners of rig ed in the course of

such regulation.®
« There may be room for the development of a doctrine akin t tructive expropriation in
South Africa — particularly where a public body utilises @ latory power in a manner
t

which, taken in isolation, can be categorised as a depri of property rights and not an

expropriation, but which has the effect, albeit indire transferring those rights to the
public body.*® In constructive expropriation a depriv ill, in certain circumstances attract
an obligation to pay compensation though t vests in the body effecting the
deprivation. It is the determination of those circ nces which can give rise to problems.*’

* However, development of a more gene%octrine of constructive expropriation, even if
permissible in view of the express wor of section 25 of the Constitution, may be
undesirable both for the pragmatic reason that it could introduce confusion into the law, and
the theoretical reason that emphasis on compensation for the owner of a right which is
limited by executive action couI@iﬂstance, adversely affect the constitutional imperative
of land reform embodied in subsections (4), (6) and (8) of section 25 itself.*®

7.3.2.5 Government’s policy position on private lan  d: freehold title with limitations
It is proposed that: %

e South Afric inue to exercise freehold rights over land;

e Sale of land n-South Africans be subject to limiting regulations;

* Regulatory limitations be placed on the freehold titles held by South Africans in respect of-
S itive and national security land such as communal, coastal, heritage, rural,

E ?&Tgricultural, environmentally-sensitive, security-sensitive, and border land; and,

332001 (4) SA 1243 (SCA).

342001 (4) SA 1243 (SCA) at para 4.
352001 (4) SA 1243 (SCA) at para 4.
362001 (4) SA 1243 (SCA) at para 8.
372001 (4) SA 1243 (SCA) at para 6.
382001 (4) SA 1243 (SCA) at para 8.
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o controlled transactions such as transactions valued at a prescribed threshold, non-
resident ‘absent-landlord’ properties, and land quantity restrictions be subject to
special consent and approval regimes;

« Regulatory limitations designed to ensure protection of prime and unique agricultural land,
sustainable utilisation of land, subdivision of rural/agricultural land, etc may be imposed on
freehold titles of South Africans; and

» For purposes of equitable redistribution, land quantity restrictions/land ceilings, pre-emption
rights and rights of first refusal be imposed on freehold titles of both South Africans a on-

South Africans. \
7.3.3 Foreign-owned land: precarious tenure (L:

7.3.3.1 Basis of regulation Q\

The framework for the regulation of land ownership by foreign nati ; guided by the need,
amongst others, to:

« adhere to, and promote the spirit of, the Constitution; \Q

» promote stability within the land sector of the national my;

e encourage increased productive use of land by%@ disadvantaged persons;
a

e encourage investment in land;

« promote the most efficient and afforda I use for the benefit of South Africans,
especially in housing delivery and agricult%roduction; and

* ensure that the country’s land and its resources are accessible to persons or groups of

persons from a diverse range of communities in South Africa.®®

While the government is constitutionall%yg’ed to foster conditions which enable citizens to gain
access to land, it equally must create an economic climate not inimical to foreign investment. The
overriding theoretical basis for liberalisation of the land/property market, with little or no restriction
on ownership, is to promote eQ‘omic gains by the private persons and corporations engaged in
affected commercial ventu ere is no doubt that the spin-offs are expected to stimulate
economic growth including increased employment. Other dividends from such economic activities
would be revenue for t . The flip side is whether such profiteering attendant upon increased
economic activitie & crease public good or social welfare. A careful balance has to be drawn
between the long-term/ gains from a comprehensive and redistributive land reform that fosters
citizens’ access to land over short-term pains of political sensitivity and perhaps controversy. Long-
term benefi Nnomic, social and political gains for its nationals may prove unpopular due to the
short-ter res of immediate destabilisation of entrenched status quo from both national and
internati conomic players.

5@ (5) of the Constitution determines that:

The state must take reasonable legislative and other measures, within its available resources, to
foster conditions which enable citizens to gain access to land on an equitable basis.

Two distinctive features are noteworthy from the express mention of “citizens” in subsection (5).

39 White Paper on Land Poli¢y 1997 para 2.1
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Firstly, while other provisions of the property clause contain no express limitation in their
applicability to “citizens”, subsection (5) significantly does. The restriction in this subsection to a
particular category of beneficiaries is clearly designed to circumscribe the scope of the socio-
economic right granted. Non-citizens may not seek the constitutional protection offered except if
such people have sufficient interest, such as a permanent resident or someone who is married to a
South African. The external effect of this express limitation to citizens appears to be an imposition of
a higher threshold of obligations on the state regarding citizens’ as against non-citizens’ access to
land. Secondly, the express mention of citizens together with “on an equitable basis” cre an
internal effect as between classes of citizens. As it cannot be disputed that the thrust of @94
land policies is the unequal treatment of different classes of citizens, the Constitution rightl'%) ses
the need for equitable redress of past imbalances in land ownership patterns. Thes rnal and
external effects are bolstered by the equality clause which authorises that unequ res may
be taken to protect or advance persons, or categories of persons disadvanta by unfair
discrimination. It is therefore contended that there is a constitutional basis for: the state to adopt
reasonable legislative or other measures to foster conditions which enable ( ens, as against
non-citizens; and (b) amongst categories of citizens,* to gain access to | section (5) creates
an obligation that supports the traditional three legs of land reform — reform, redistribution,
and restitution — and, at the same time, contains a stand-alone so conomic right. It must be
noted that state measures that unfairly discriminate among its c@ will be subject to stricter
constitutional scrutiny.

It becomes imperative that government must be able t concrete responses, at periodic
intervals, to the central question posed by this constit injunction — to what extent are policies
of the state conducive to enabling “citizens to gain acc land”? Legal and institutional measures

must be in place to measure compliance wit 0- constitutional injunction and to enable the
authorities to gauge, at periodic intervals, the exte it of such compliance.

7.3.3.2 Land values and foreign acquisitions
@

Assuming that foreign involvement in property development is on the rise, it is worthwhile to
examine the economic influence that foreign investors have had and continue to have on local
properties. With foreign invest%ntermg the property market, the increase in the number of buyers
in the market could be ex o raise the demand for commercial properties. All other things
remaining constant, the._i sed demand for existing properties should have resulted in higher
prices. Even though in and institutional investors may not deal directly with foreign investors,
the presence of s investors as buyers can raise the prices of commercial properties in the
markets in which t rticipate. The prices of properties in turn, influence the rate of return and
future growth.in the value of properties for all investors - foreign, domestic, institutional, and
individual. E%e ence of foreign investors, as sellers of properties, will increase the number of
t

ket, which in turn, will increase the supply of properties. Consequently, prices
ively affected. To the extent that foreign investors are a significant determinant of

sellers in t

would

pro Kava ues, an investor evaluating a property would want to consider all the important
d<etm

nts of commercial real estate prices, including the impact of the presence of foreign

40 The connection between this kind of differentiation and other rights has judicial confirmation in Government of the Republic of South Africa
and Others v Groothoom and Others 2000 (11) BCLR 1169 (CC) at para 25 that “Rights also need to be interpreted and understood in their
social and historical context. The right to be free from unfair discrimination, for example, must be understood against our legacy of deep
social inequality.” Compate Pretoria City Council v Walker 1998 (2) SA 363 (CC); 1998 (3) BCLLR 257 (CC) per Sachs J; President of the Republic of
South Africa v Hugo 1997 (4) SA 1 (CC); and Premier, Mpumalanga and Another v Executive Committee, Association of State-Aided Schools, Eastern
Transvaal 1999 (2) SA 91 (CC); 1999 (2) BCLR 151.
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investors in the market.**

7.3.3.3 Regulatory options

Several regulatory measures may be utilised by the state to manage land ownership by foreign
nationals. These include:

Forbidden zones Q

This involves the identification and classification of parts of the country into no-go zone non-
citizens. Several factors may account for this sort of restriction, ranging from milit rity and
defense installations, tribal land, environmentally sensitive land, national monun% eashores
and coastal land.

Land quantity restrictions/land ceilings é

phenomenon of non-resident absentee landlords have justified: t imposition of quantity

restrictions. \Q

The definition of who is a citizen is usually a subje estic legislation and with the limited
exception of stateless persons and refugees every ry retains powers to determine who is
accorded residency and citizenship rights. The @f\tion of land ownership in order to limit the
access of non-citizens to land may require a spec nsideration of at least two classes of citizens
as well as two classes of non-citizens. Regarding citizens, it is possible to distinguish between
ordinarily resident and non-resident citizens. Non-citizens may also be similarly classed into those

Adverse consequences such as low utilisation, land speculation ag@gng, generated by the

Test of nationality

ordinarily resident with right of permanent residence and those not resident in the country. A number
of countries, especially for property purposes, rely more on residency of the property owner
as the primary consideration fo (gignness. While national origin is not one of the grounds of
unlawful discrimination in section-9(3) of the Constitution, it would appear unconstitutional to bar
non-South Africans who are already admitted to permanent residency, and who are ordinarily
resident in the country, fr %g property on the same basis as citizens.*

Residency-based m s/absentee landlords

Closely related to th tionality factor is the need to ensure that access to land is granted primarily
to those whoWn it. Justifications for land quantity restrictions apply with equal force to this

factor. ?“

Non-\a ntities
(@ than ownership as a natural person there are four principal vehicles through which a natural
person may conduct business in relation to land. These are (i) company either a local private or

41 Formulations based on Arnold L Redman and N S Gullett, An Empirical Study of the Impact of Foreign Ownership on the Values of U.S.
Commercial Properties 1998 (11) Journal of Financial and Strategic Decisions 53 at p54.

42 Larbi-Odam and others v Member of the Excecutive Council for Education (North-West Province) and another 1997 (12) BCLR 1655 (CC) at para 31;
see also Baloro and Others v Univ of Bophuthatswana and Others 1995 (8) BCLR 1018 (B).
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public company or an external company; (ii) close corporation; (iii) partnership, either limited or
unlimited; and (iv) business trust.

Although corporate vehicles perform legitimate and vital roles in the economy, there are many
circumstances when they are misused for illicit and other improper purposes. The main concern in
the regulation of foreign land ownership therefore is the information on beneficial ownership and
control of these entities for the purposes of determining whether or not restrictions are not evaded.
Strict secrecy laws that prohibit professional intermediaries like attorneys, accountants and financial
institutions from disclosing required information further disguise beneficial ownership a @ol;
such laws, it is contended, should have limiting provisions. K

Reciprocity & preferential national treatment (](Q

Certain countries, in response to strategic proximity concerns or international ﬂgti s, state that
other countries accord their nationals same treatment as applicable to thei ens within their
territories.

Economic control @

Economic-related control measures seem quite prevalent in untries since the very nature of
foreign acquisitions and use of immovable property in a c HQS said to be influenced mainly by
the relative financial superiority of non-nationals agai @n . Measures are thus instituted to
restrict or direct the flow of investment according%nsiderations of national interest. The
economic control justification includes the nee restrict land speculation, thus a distortion of
agricultural and housing land market prices. Al , Bulgaria, Canada, Australia, New Zealand,
Hungary and the United States of America are among the many countries that have specified
economic control in their regulation of foreign land ownership. The government of Australia declared
that: ®

Foreign investment policy provi government screening of many proposed foreign purchases
of Australian businesses an operties. Reflecting community concerns, there are specific
restrictions on foreign inve in more sensitive sectors such as real estate. The government
has the power under the to prohibit proposals that are determined to be contrary to the national
interest. The Act also n@ 5 penalties for non-compliance. The government seeks to ensure that
foreign investment in-residential real estate increases the housing stock. The government, therefore,
seeks to channel investment into activity that directly increases the supply of new housing
(that is, new developments - house and land packages, home units, townhouses, etc) and brings
benefits to theWuilding industry and their suppliers.*®

It has be ported** that France has a number of ways of taxing speculative gains which frustrate
acu peculation. Unpaid charges may accumulate on tax on properties to the extent that
in &? ay actually find themselves in debt. Properties may thus languish unclaimed until they
aceumulate such debts to the municipality and the state that they fall to the state. In low-income
areas the municipality may have first claim among potential buyers on suitable properties for low-

income housing and they may place a ceiling on the price at which they acquire the property. The

B Australian Foreign Investment Policy - Urban Land (Real Estate) (March 2003)

44 Sheila Newman Land and Housing Prices and Land-Use Planning and Housing Systems In Australia (October 2003) Submission to the
Productivity Commission’s Inquiry On First Home Ownership.
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Taxe Fonciere is a lump sum payable on unbuilt land and built land, and may be apportioned
between the two. Some exemptions exist for agricultural land.

Disclosure, reporting or information regime

Disclosure measures enable countries to secure an accurate base of data on non-citizen, non-
resident land ownership timeously as a basis for policy intervention. These measures are used for a
range of planning and governance purposes including taxation and security issues. Countrieis
range include Mexico, Canada, Australia, New Zealand, Thailand and the United States of erica.

Permit system — investment boards (LQ

natural resources to go through a one-shop investment agency which scre nd approves such
transactions.

Avoidance mechanisms @
(/

Avoidance measures, to varying degrees and extents to frustrate restrictions on foreign citizens
(both natural and non-natural) have been practised over the % s. Despite the broad scope of the
prohibition on foreign ownership of land in many countries,: and the even narrow scope of the
exceptions, a variety of tactics are used to minimise [ ct of the prohibitions. These include,
forming joint venture companies with majority Io;al o] rship but adequate safeguards for the

Numerous countries require foreign investment, including in land, real estate@other land-based

foreign minority interest and long term leases with rights to renewal. In Namibia, farm/landholdings
registered in the name of juristic persons were in singly being (described as “at alarming rate”)
transferred to juristic persons, ostensibly to avoid detection of their “foreignness”, shortly after that
government announced that it would int?te the Commercial Agricultural Land Act in 1995.

L 4

The ability to obtain information o
measure on foreign land owner
defeat regulatory measures
nationality will persist in the

eneficial ownership and control is at the heart of a regulatory
.“Simulated transactions by natural and non-natural persons to
are designed to capture and enforce regulations based on
ence of adherence to two fundamental principles:

* Beneficial own nd control information must be obtained or be obtainable by the

authorities;
e There must oper oversight and high integrity of any system for maintaining or obtaining
beneficial ownership and control information.

7.3.3.4@Enment’s panel of experts

A@)f experts was constituted in August 2004 to advise government on the causes and impact,
including if, and how, any regulation could be devised to address these avoidance concerns. This
panel recommended to the government in 2007, amongst others, that:

e it is desirable to regulate, not prohibit, the conditions under which non-South Africans use
and own South African land;

« there should be a reporting system making it compulsory for information on acquisitions by
non-South Africans to be recorded by the state;

» some restrictions should be placed on the ease with which non-South Africans change the
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use of land especially for undesirable purposes;

< there should be a system that allows consent to be granted in respect of the acquisition of
certain land including the imposition of conditions for such; and,

» leasehold titles limiting the length of time in which non-South Africans hold South African
land should be introduced as opposed to the current system of freehold titles.

7.3.3.5 Government’s policy position on foreign-own ed land Q

It is assumed that there is national consensus and acknowledgement that it is a privi
South Africans to own sensitive South African land and landed assets, and
appropriate to impose conditions on them in respect of those assets.

It is proposed that: &

» The government’s policy approach be to encourage foreign inv@nt in land consistent
with national interests.

e Land for the purpose of this policy should include the physi nd as well as other land
based resources like buildings, farms, fishing, mining, et

* Non-South Africans should include all natural persons%*w

t South African citizenship and
all persons not permanently resident in South Africa.

e Juristic persons should be treated as non-South-A ns where such corporate bodies are
controlled by natural persons who are not So@rlcans or permanent residents of South
Africa.

e Sensitive and national security land such @mmunal, coastal, heritage, rural, agricultural,
environmentally-sensitive, security-sens‘gve, and border land, and controlled transactions
such as transactions valued at a prescribed threshold, non-resident ‘absent-landlord’
properties and land quantity restrictions should be the subject of special consent and
approval regimes.

¢ All new land acquisitions b&n-nationals should be subjected to leaseholds with the land
owner taking the reversionary interest.

* Freehold titles by non-nationals on sensitive and controlled land and those deemed in the
national interest sho% onverted to leasehold with other conditions of use imposed.

should be instituted within the proposed legislation to enable the state to

acquire sensi nd controlled land on the market before non-nationals are able to acquire
same

« A Land Protection Advisory Unit within the proposed Land Management Commission should
advise inister on the matters covered by the proposed legislation. Key departments

A Registrar of Landholdings (reporting to the Land Protection Advisory Unit within the Land
ement Commission) should take charge of the monitoring and information gathering
ndates to be offered by the proposed legislation. The information generated and gathered
Q by the Registrar should inform a range of policy choices in terms of the proposed legislation.
«*  General administration of the proposed legislation and broad decision making powers should
rest with the Minister of Rural Development and Land Reform, who should act in consultation
with other Ministers on matters affecting their functions.
* In order to deal with possible non-compliance with the policy directives, sanctions should be
applied to transgressors. The possibility of forfeiture of property acquired in contravention of
policy should be instituted.

Page 100



« A law titled “Land Protection Act” should be proposed to deal with these matters as the
present laws do not cover the policy as proposed.

7.4 Sharpening land acquisition strategies to sup  port the 3 tier system

In support of the 3 tier tenure system, there is a need to accelerate land reform but also obtain-value
for money for each hectare of land bought. 6

The pace of the reform has been slower than anticipated and will not make the tar@ly set
(30% target by 2014) for land reform without significant changes in approach. This ught into
question the willing buyer-willing seller approach and the appropriateness of existi@npensation
levels, proposals for greater use of expropriation with below-market compensa@ to achieve land
reform objectives and for other initiatives to reduce the costs of land acquisitio@

amount of land acquired for land reform:

*  Multi-tier pricing regime @

There are two approaches proposed to reduce the costs of land ac%@and thus expand the

¢ New valuation regime @
7.4.1 Multi-tier pricing regime (MPR) %

A multi-tier pricing regime is proposed as a str% to expedite land reform. It is necessary to
separate ordinary market transactions from land reform transactions. In this sense, a MPR will
comprise of a different pricing regime ptng reform and for private land transactions. The MPR
comprises of a 3-pronged strategy:

«  Willing buyer-willing seller for private transactions
e Land reform: capped!ian rices as fair and just compensation

* Landtax (as alongt rategy)
7.4.1.1 Willing buy@é seller

The Estimates. of National Expenditure indicates that over the current MTEF period, an additional

2.2 million t will be acquired via the redistribution programme at a total cost of about R12.3
billion. il comparable figures are provided for restitution in terms of hectares, assuming
simila sts, then the MTEF allocation would allow for the restoration of less than 1 million

he X making a total of around 3 million hectares. Given that approximately 7 million hectares
hée transferred to date, this means that over 14 million hectares would need to be delivered
over.the three years remaining between the end of this MTEF period and 2014. In other words,
delivery would need to leap from 1 million hectares per year to over 4.6 million hectares, which is
not feasible given the current WBWS approach.

Why will the 30% target be so difficult to achieve? One reason is definitely land prices. They started
rising significantly from around 2001 and from 2006 through 2008 rose dramatically. While the
redistribution budget has risen quite significantly, it has not been able to keep pace, especially in the
last few years. The willing- seller/willing buyer approach was specifically framed to facilitate land
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reform in situations where land reform is carried out within a rule-of-law environment, and where it is
considered important to protect property values generally.

The concept of willing buyer-willing seller principle means a completely voluntary transaction
between a buyer and a seller”. In this regard, the principle accurately denotes the lack of
compulsion on landowners™®. The underlying assumption is that there are willing buyers and willing
sellers who are involved in transaction processes in the market place on an equal basis. However,
upon a critical examination and analysis of this principle, it is clear that the willing buyers are-those
who are in need of land. They are landless as well as resourceless. As such, they depe d%he
State to enter the market place through the Government’'s grant system to purchase the.land in
order to fulfill their various needs for socio-economic development. The social and ecoc profiles
of the willing buyers make them dependent also on the co-operation of the willi ellers for the
acquisition of land*’. In this context, the willing buyer-willing seller principle offers rnpo}glarantees to
the landless that they will acquire the land they want, or indeed any land at all*®.The market place is
also characterised by the supposedly willing sellers. These have the monopol rol of the means
of productions that is the land. Land owners have the latitude to determi price of land that
suits them regardless of the buyers’ ability to enter into transactions re w the land in question.
In this regard, the so-called willing sellers have a veto power®. &

The overwhelming majority of participants in the 2005 Land Su ected the notion of the willing
buyer-willing seller principle as a basis for implementing Sout ’s land and agrarian reform and
called on Government to move away from this principle wi Qw to considering other options for
accelerated land acquisition. This principle only works:i t@ ivate land market (between ordinary
buyers and sellers).

7.4.1.2 Land reform: capped land prices as fair and %t compensation

4
The 2005 National Land Summit urgegﬁ%;\[/yernment to consider broader use of expropriation to

speed implementation of land reform. otential of expropriation as an alternative to willing-
onsultant to lie not in its speed, but in its ability to acquire
is‘not willing to sell them, and to do so at less than market price.
ensation levels can be legislated, and in many expropriations
pensation is at legally-mandated below-market values.

buyer/willing-seller appears to thi
particular properties whose hold
In the case of expropriation,
under land reforms elsewhe

There is an on-going di ion of the use of expropriation to acquire land for land reform purposes
— which has so far notb done to any extent — and this raises the question of how compensation
should be set for thuisitions. Because funds for land acquisition are a constraint, the interest
in expropriation is itself driven to a considerable degree by a desire to reduce costs of land

onstitutionally and practically feasible to use expropriation at mandated
[ Is to acquire land at below-market rates, thus making funds for land acquisition
go furtger;.

“Edward Lahiff, Policy Brief Debating land reform, natural resources and poverty, PLAAS, No. 17, September 2005.

4Ibid, p. 2.

4Tibid, pp. 1-2.

4bid, p. 2.

“Edward Lahiff, op cit, p. 1
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In South Africa, the Constitution in Section 23(3) affirms that land reform is in the public interest and
an appropriate objective for expropriation. It deals specifically with compensation for land taken in
the public interest, including land reform, and thus clearly contemplates (but does not require)
expropriation of land for land reform purposes.

Section 25(3) provides a set of factors to be considered in determining compensation when land is
taken in the public interest, which specifically includes land reform. Such compensation must be:

“... just and equitable, reflecting an equitable balance between the public interest @he
interests of those affected having regard to all relevant circumstances, including K

a) The current use of the property; (L
b) The history of the acquisition and use of the property; &

c) The market value of the property;
d) The extent of direct state investment and subside in the a@@&g and beneficial capital

improvement of the property; and

e) The purpose of the expropriation.” \Q

This is not an easy standard to apply. It simply provides of circumstances to be taken into

account in determining compensation, without sug ' ow they should be weighted. The

circumstances listed can vary a good deal with the ‘individual case, and so weighting becomes

important. In addition, the influence they are to rcise on level of compensation is not always

obvious. For example, what impact on compens should the “current use of the land” have? Is

this directed at unutilized or poorly utilized Ian?and its value in current uses, or something else?
[

And what historical circumstances might(@‘y gher or lower compensation?

L 4

How far does the Constitution rmit_below-market compensation to be paid in case of
expropriation? The fact that mar&l:e is only one factor listed, and that it is not the first factor
listed, makes clear that it is no e the sole standard. Section 25(3) does not require market value
to be paid in all cases, and there is considerable judicial authority that below-market compensation
is allowable®® (van der W%&O 5: 767). A formula which results in lower-than-market value
compensation could th J perly framed withstand constitutional challenge. A court reviewing the
acquisition would need to

cumulatively was @ t

case.
Given the onal language, at least three options have been identified for arriving at a below-
market c nsation standard could be arrived at:

(@). (b), and (d), which are not reflected in the existing formula under the Expropriation
Act but can be interpreted to reduce compensation appropriate in cases where they are
relevant (such a formula is being actively discussed in the Ministry); or

QN ough a formula which includes the full range of factors provided for in 25(3), in particular
)

0 Van der Walt A J, 2005. “Constitutional Property Law,” Juta, Cape Town

Page 103



2) Use of 25(3)(d) referring to the purpose of the acquisition as the basis for imposing a “land
reform discount”, an across-the-board discount of compensation for land acquired for land
reform purposes, as suggested by Zimmerman®' (2005: 383, 418), or

3) Use of “productive value” as opposed to “market value” to determine compensation, as
suggested by some commentators (e.g. Lahiff: 3), based on the reference to “current use” as
one criterion for determining compensation (25(3)(a)).

Whatever approach is taken would need to comply with the overriding “just and equitable”%ria
stated up front in 25(3).>

reception by the Constitutional Court as those in expropriations where land reform ot at issue
(such as Harkin, Modderklip, and Du Toit). The holding of the Constitutional Court in du Toit (van
der Walt 2005: 772) seems to suggest that the Court will be quite flexible o pensation levels
deviating from market value where a legitimate public purpose in concerne is would seem likely
to be particularly true for land reform, given the mandate for land reform d in 25(5) and 25(8).
There seems a quite good prospect for takings and compensation for -priority public purpose
such as land reform to avoid the charge of arbitrariness, provided t carefully articulated.

One would expect a land reform compensation standard to receive at least as a@@daﬂng a

The principal advantage of an expropriation approach over willi Xe ler/willing-buyer is that it would

avoid the “landowner veto” implicit in the willing-seller/willi yer approach. That could confer

much greater flexibility on the Department to select tm% taken, and would be particularly
[

useful when a particular piece of land is required, as storation under the restitution program.
Reduced compensation levels would allow land .acquisition funding to stretch further than under
willing-buyer/willing-seller. @

7413 Land Tax 4

the cost of holding under-utilise unutilised land (of which there is an unknown but likely large

amount). A progressive land t potentially push additional land onto the market, though how

much of that land could beg‘cc sed for land reform purposes is unclear. It would of course also
g

L 4
The land tax proposal is the most&ft(\kof affecting prices, because a land tax would increase
ul

produce a new revenue stre r government. If possible, that stream should be legally tied to use
@, gested that such a land tax should be levied only on very large
oldings that might be affected by a ceilings provision), rather than subjecting alll
er and above existing rates. This would avoid incurring administrative costs
ounts on many small holdings. This targeting would also reduce any general

in funding land refor
holdings (the same
holdings to a land ta
of collecting small a

negative impa tenure security and investor confidence. It would not make agriculture less
profitable, j culture on very large holdings. Again, it was seem that such an approach could
withstan nstitutional challenge if carefully calibrated to avoid charges of arbitrariness.

acceptable would have only a marginal downward impact on land prices; in order to compel land
p to drop by, say, 30%, it would have to be so large as to create uncertainty in the commercial
farming sector. The other problem is that there is likely to be little appetite to introduce a land tax so

H@, this proposal is also problematic. The main problem is that any tax that is politically
ric

51 Zimmerman J, 2005. “Property on the line: is expropriation-centered land reform constitutionally permissible,” South African Law
Journal 122 (pp 378-418).

52 Just and equitable in expropriation cases means that the standards used cannot be arbitrary, per the holding of the Constitutional Court in
First National Bank (see Roux 46-3, and van der Walt 2005 771).
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soon after municipal property rates are beginning to be applied to farmland for the first time and this
would have to become part of a long term strategy of government. Indeed the Department of
Cooperative Governance and Traditional Affairs has signalled that the intention in terms of section
7 of the Municipal Property Rates Act, 2004 is for all properties to be rated, subject to the provisions
in section 7(2). The rates policy also inherently contains a plan as far as phasing in the rating of
certain properties so as to over time arrive at a stage when all properties within a municipal area are
within the rates net.

land prices generally. It would however create a dual pricing system: one for la
transactions and one for private land transactions. The MPR may create a divide beth state
and private sellers/buyers. It may also in the long-run create an impression _ e-bought

In conclusion, the MPR provides a suite of options that do not create general insecurity o @ss
rﬁ\r rm

properties are of poor quality and this could impact future investments on state properties or land
reform properties (especially in relation to joint ventures). Transactions between private persons and
the state would also seem artificial and legally this may present challenges. @

7.4.2 New valuation regime @Q

There are two primary purposes of valuation in relation to land r@

* to ensure that sellers are not overpaid for their la that state resources deployed on
behalf of beneficiaries are used efficiently; and %
n

e to determine an amount of compensation %he er that is just and equitable according to

the provisions of the Constitution.

The DRDLR requires that an independent vaﬁer who is registered with the Council of Valuers
endorse valuations. This Council is not to be mistaken with the SA Institute of Valuers. The Institute
is a voluntary body whereas the&nci or Valuers is a body set up in terms of the Property

Valuers Act, 2000 (Act No.47 of which regulates this profession.

The general policy* of the
comparable sales metho
Where a valuer deems

is that all valuations are to estimate fair market value using the
when this is not practicable or for particular types of property.
rket value cannot be estimated because it is not practicable to do so,
she/he will be expected to explain the specific circumstances that make it impracticable. For cases
involving rural Ianlternative to market value will normally be productive value, while for cases
involving urban land the alternative will normally be replacement value. The same principles are
applied as for the general valuation that is required every 4 years as part of the Municipal Property
Rates Act, These methods of valuation have not resulted in quicker or cheaper land
acquisiti r land reform purposes. The valuation handbook makes no mention of any other
appr& at could be used to estimate land price and it simply focuses on valuation
gies.

mq‘

It is therefore proposed that the state create a valuation body that would standardize land valuations
in the country. The creation of a proactive role for the state in relation to valuation in essence gives
effect to a multi-tier pricing regime. This model of valuation is successfully used in countries such as
Malaysia, Australia and New Zealand. The proposed intervention of the state will create an equal

53 A valuation handbook was published by the former Department of Land Affairs in 1998 as a guideline to assist land reform project
managers in setting up terms of references for valuations.
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land market for both private land transactions and land reform transactions. The intervention will
require the creation of a Valuer General (similar to the Surveyor-General).

In Australia the Valuer General (VG) assists’ landowners in understanding typical land values and
market trends over time and in local government areas a table of representative land values is made
available and provides independent quality assurance of valuations for rating purposes. In New
Zealand the VG:

- certifies rating valuations to local authorities;

« provides technical advice to Government on valuation and the valuation service %;
« monitors and audits the work of rating valuation service providers (VSPs); 6

» is ex-officio chair of the Valuers Registration Board; and

 sits on the council of the New Zealand Institute of Valuers.

If such a regime is to be implemented in South Africa, it must be supported @l authority with its
own legislation e.g. Australia has set up a Land and Property Manent Authority that is
regulated by the State Property Authority Act. It is envisaged that the tier tenure system will
be supported by a Land Management Commission. Its primary role will. be: (a) to establish and (b) to
protect and sustain the credibility and integrity of South Africa’ L@ egister. It will also act as a
reference point in determining land price trends. \'

The new valuation regime can be created within th The LMC must allow for the
establishment of a VG whose responsibilities will incl ' alia setting thresholds (legal) for local
authorities for different land uses and commaodities, monitering and auditing the work of valuers and
acting as an appeals authority for cases Where%(e are disagreements. Within this system the
state may also impose other measures such as ogressive land tax and a further discount in
terms of transactions undertaken for social and economic reform purposes such as for human
settlement and land reform. This systerg,;iu;t also be aligned to the deeds registry system and also

take into consideration the work of the Council of Valuers and legislation such as the Municipal
Property Rates Act and Property \&ers

7.5 The Land Managemen@mmission (LMC)

7.5.1 Functions of th(QG-E
The LMC will func@ relation to private, state and public land. The basic functions of the LMC

can be groupWollows:

(a) Ad%
d% lementation experience, the LMC will play an advisory role in policy formulation and
fra

ent. The LMC will recruit competent and suitably qualified individuals to develop a national

work that will give effect to its mandate as directed by the Minister and enabling legislation. It

will advise the Minister on all aspects of its macro-environmental scope of work ranging from policy,

legal, technical, technological, economic and developmental. In consultation with the Department, it
will also offer similar advice to custodians of state and public land.

(b) Coordination
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This function of the LMC is to coordinate the monitoring of the execution of land management
functions by all state and public land custodians with other departments and agencies, such as the
Department of Public Works, the Housing Development Agency and the Department's trading
account (see chapter 9). This is to ensure compliance with the agreed policy of government on land
management and to provide professional support and assistance when required In coordinating its
work with that of the trading account, the LMC will refer cases where land is deemed to be above
the prescribed ceilings to the trading account for the Department to exercise its right of refusal. The
LMC should be in a position to gain buy-in among all agencies managing state land to take rigerous
compliance action. Through better coordination, the LMC should strive to improve the fun tir%
the state land rental market by adopting a common approach to pricing policies based r
market values, but discriminatory towards targeted programmes for equity in access to .

of
on

(c) Regulatory

in South Africa.
7which includes the
larly, illegal land use
tilisation to ensure food
to maintain an accurate

The LMC should become the regulatory authority of all state, public and priva
The role has two dimensions. The first covers the role of protection of
prevention of illegal occupation, preventing environmental degradation,

and ensuring compliance with legislation. The second entails optima@
security, employment creation and investment. This will require t

regularly updated land register on land holdings, by both natio d foreigners, monitor change
of ownership, land use and optimal land utilisation. All lan s and custodians of state and
public land should be required by law to declare the extent@ land holding and periodically up -
date the LMC on any changes. %

(d) Auditing

The LMC will conduct and commission periodic compliance audits on land utilisation, policy and
legislation on the extent of declared land holding, land use and verify such information against the
register of declared landholdings, isqﬂv:Qmpliance reports and exercise its powers where

necessary. &

(e) Reference point

The LMC will act as a Q@me point in the following land instances:
l. cert ges in land use;

Il. acqui and/or disposal of private or public land by foreign nationals, human or
juristic, and, between South Africans and foreign nationals, human or juristic,
ecially where such change of use or disposal has the potential of negatively

impacting on the state’s ability to meet its constitutional obligations to effect land
\ reform; and

Il finalisation of spatial development frameworks / area-based plans and environmental

Q impact assessments.

V. land price trends
V. real estate management best practices
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7.5.2 Powers of the LMC

The LMC will be a statutory body, which will be autonomous, but accountable to the Minister of
Rural Development and Land Reform or any Minister that the government might deem appropriate.
It should be composed of South Africans of high integrity and esteem, because of the sensitive
nature of its mandate and responsibility; and it should conduct its work in an accountable,
transparent and professional manner. Its primary role will be: (a) to establish and (b) to protect and
sustain the credibility and integrity of South Africa’s Land Register. In this regard, its power be
as follows: N

« The power to subpoena anyone and any entity, private or public, to appe %e it, and

answer any question relating to their landholding or land interest; ?L

* The power to enquire about any legitimate land question, of its o {qitiative or at the
instance of interested parties; \@

« The power to verify and/or validate/invalidate individual or corp e deeds;

e The power to demand a declaration of any lan (@g, with all the necessary
documentation relevant to such a declaration; and

» The power to grant amnesty and/or to initiate pr e@ygwhichever the case might be or at
its discretion.

7.6 Aligning the cadastral system @

4
“Land administration systems and land_registration in particular, are but means to an end... Land
markets are reliant on a system of land %ﬁtion that can deliver certainty.” >*

land registration and land own ip system in South Africa (SA). SA is reputed to have one of the
best deeds registration systems in the world based largely on the exceptional degree of accuracy
associated with it. Cada rveying is undertaken exclusively by or under control of Registered
Professional Land Sur Land surveyors submit their documents to the Surveyors-general for
examination and a after which the conveyancers lodge the approved survey documents at

Surveying, conveyancing and dE egistry administration comprise the three main areas of the

the respective Reg 5 of Deeds for registration. “Cadastral systems, in particular land registration
and cadastral_surveying, constitute a critical system for effective land administration in a market

economy. ivwe right circumstances, cadastral systems contribute to enhancing social and
political _st improving the economy, and improving government's efficiency in land

administration and service delivery. Cadastral systems contribute to social and political stability
thl’Ol\ oved tenure security.” *°

K

> Ting, L., Williamson, 1., Grant, D., & Parker, J997 Lessons from the Evolution of Western land Adstiation
Systems|nternational Land Tenure Conference

5 Barry M, Fourie C, 2001, Wicked problems, soft systems and cadastral systems in periods of uncertainty, South Africa International
Conference on Spatial Information for Sustainable Development.
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The effectiveness of the cadastre system in the past has however mainly been measured in the
context of its ability to manage a small percentage of land parcels in South Africa. Land reform
initiatives to date and the proposed new land tenure system would in effect increase volumes of
transactions by at least 300 % (more than 6 million to about 20 million). The current system was
mainly geared to manage a specific kind of ownership and will have to be able to support the
envisaged land tenure arrangements. The system would have to be diversified to cater for the
additional proposals with regard to leasehold, limited freehold extent and precarious landownership
for foreigners. Some of the aspects that would need to be reviewed include declaration. and
registration of citizenship, identification and registration of forbidden zones, warning syste s%se
of non-compliance, registration of different types and periods of leases, security of variour& of
tenure used as collateral, effective de-racialisation, continuous transfer of land hel terms of
Permission to Occupy and Grants, and ensuring fairness and equity in terms of ger@’e}
r

The e-cadastre system is currently in the design phase and addresses the s&et nd long term
business requirements. The system’s capacity will have to be aligned to cater proposed three
tier land tenure system. It is envisaged that the e-cadastre would also all eduction in cost of
business, as well as easier and less costly access to all South Africans;-i ing those in the rural
areas. The capacity in terms of human resource and administrativg&ns to ensure alignment
would be considered, also with respect to finalizing the lan it to ensure availability of
information about who owns what property in terms of state, pub& private land.

The Deeds Registries Act and Sectional Title Registrationr@uld be further amended. All other
relevant legislation with regard to conveyancing, surveyi deeds registration would also be
reviewed in line to the proposed LMC and 3 tier tenu%tem. One national legislation and policy
should be in place to apply to all spheres of gov%en and public entities. The deeds registration

system should support a single land administratio tem.

Transformation and alignment of the cadastre,also would be considered within the international
context where there has been an ackn dgement over the past decades that “the problems that
are faced, both in rural and in urban development, are becoming so complex that only a multi-
disciplinary approach will be able Q/e em. Populations expand putting greater pressure on the
land and its resources... many, for ‘example, need to find faster and less expensive ways of
recording land parcels and the fermal and informal legal interests that are attached to them. Radical
solutions are needed that necessarily build on the precedents of the past, many of which
have evolved from colo% erience and alien cultures” *®
The revised prop ith regard to the cadastre and land administration system require priority
surveying processe state and public land as well as land held in trust by the state, which will
require in-de analysis and review of the current capacity and processes within Surveying and
Registratio S. As the envisaged LMC will function in relation to private, state and public land
the man %he Surveyor General and Deeds Registrar would need to be aligned to allow the
lar

LMC t ly updated land register on land holdings, for both nationals and foreigners in order
to (N change of ownership, land use and optimal land utilization.

56 P Dale, 2000, The importance of land administration in the development of land markets - a global perspective, TU Delft - UDMS
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CHAPTER 8: RESTITUTION
8.1 Challenges facing restitution

8.1.1 Scope of restitution

Section 25(7) of the Constitution provides that a person or community dispossessed o rty
after 19 June 1913 as a result of past racially discriminatory laws or practices is enti I&o the
extent provided by an Act of Parliament, either to restitution of that property or to e % redress.
One of the main challenges as acknowledged by government is the limited scope of the“legislation.
In terms of the Restitution of Land Rights Act,1994 (Act No. 22 of 1994) the act'or event of
restitution of a right in land is defined to mean the restoring of a right in land o %itable redress to
victims of dispossessions after 1913 as a result of past racially discriminator @)r practices.

those dispossessed under betterment policies, which involved the f removal and loss of land
rights for millions of inhabitants of the former bantustans, s ou% addressed through tenure
security programmes, land administration reform and land redistri n support programmes. As a
result a number of instances where betterment claims were @ accepted for lodgment under the
restitution programme. In other instances betterment cla@ 1at were successfully lodged were
found to be compliant with the Restitution Act.

The White Paper on South African Land Policy developed in April 109,@ ded that the cases of

Another category comprises those who did not@e claims by 31 December 1998 for various
reasons. In this regard there have been calls for th opening of the lodgment period.

’

8.1.2 Equitable redress .

Yet another challenge with the ication and interpretation of the Restitution Act is the narrow
application and interpretation of the principle of equitable redress. The question that has arisen is
what constitutes equitable re s? Equitable redress deals with issues of justice, fairness and
equity. ?\

This point has enor tical, social and economic implications. However it is submitted that
there has been a narrow interpretation of equity to mean equality and with a special focus on a
number of hectares.:Equity means more than just ‘number of hectares’. It should factor in size,
quality, value Wroperty and compensation received at the time of dispossession.

8.1.3 Clai in communal areas

M become evident is that the process of returning the land to claimants in communal areas
has:not always or altogether taken into account the historical dynamics underlying the loss of the
land in the first place. People were removed from a community for whatever reason(s) and the land
part which they occupied was excised from the whole and used for purposes determined by the
colonial-apartheid regime. Ideally, the people who should have claimed the land back are members
of the community who lost the land excised; and those families who had been removed should have
been automatically ‘returned with the land’ and financially compensated for the pain and loss.
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The situation is that the people who had been removed claimed the portion which had been excised
and restored in terms of the Restitution Act. Ownership was held by CPAs registered under the
Communal Property Associations Act, 1996. This polarised people because members of the
community to which the excised land portion historically belonged did not accept those who
successfully claimed the land as sole owners. It should be realised that communities were never
compensated for land forcefully excised from their communal land. Where compensation was paid,
it was to those who were removed and was only a token gesture. The principle of inclusivity must be
applied in restoration of these rights to preserve unity in those communities. Q

8.1.4 Traditional institutions

The role of traditional leaders remains critical in the process of restoring Ia% traditional
communities. A significant part of the remaining land claims, which are mostly rural in'nature, affect
traditional communities. The challenges experienced with claims of this nature:i e the following:

- boundary disputes between neighbouring communities;

- disputes around the authenticity of traditional leadership; and

- the conflict of interests between traditional leaders and me% of communities which affects
development planning as well as land administration. Q

- The notion that communal land is owned by traditional leaders; @

8.1.5 Complexity of rural restitution claims %

Some of the claims under Restitution include @ and costly projects in forestry, sugar-cane

estates, mining, conservation and protected areas.“Such claims, by their nature, are unaffordable

and require specific idiosyncratic settlement models which are outside the dominant models used by

the Commission on the Restitution of nd‘RightS. These claims have a potential of creating

sustainable economic opportunitieé{fhkommunities. The restitution of land rights can be used
the

as a catalyst for deracialisation ral economy, shared and sustained growth and food

partnerships with speci cus on equity-share, co-management and mentorship or a combination
of these. This will al re a review of section 6(2)(b) of the Restitution Act to see if these
alternative settlem Is could be incorporated into the principle of equitable redress.

security. Q’
It is therefore important to?& to alternative equitable redress mechanisms such as strategic

There is also.a need to address related challenges in settlements where the housing option is
chosen. S M and sustainable settlement of restitution claims requires assistance from
municipaliti erms of human, financial and material resources. Local government has realised
[ ing their constitutional mandate of providing services and facilitating development in a
le manner, a new ethos and strategies have to be employed, hence the need for
Development Plans (IDPs).

The Commission on the Restitution of Land Rights has, inter alia, identified the following as
constituting the role of municipalities in land reform:

. assist in identifying land needs in each municipality;
. provide support to restitution beneficiaries;
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« and as an implementing agent for land reform projects and thereby be a conduit for
administering development grants.

8.2 Future approach to restitution

The approach to restitution should include the following:
« Restitution must be developmental in nature and aligned with the principles of the (‘R\%
* innovation in settlement models;

« social and administrative negotiated solutions; and (L

* areview of the application of the principle of equitable redress. é
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CHAPTER 9: STRATEGIC LAND REFORM INTERVENTIONS

9.1 Introduction

Sustainable land reform is a key strategy in achieving national food security. Food security can be

defined as the condition in which a population has the physical, social, and economic access to safe

and nutritious food over a given time period to meet dietary needs and preferences for an ac ife.

Production, income and the high price of food are the variables that contribute to hungN ral
ou

areas. Around 75% of the world’s hungry and poor people live in rural areas in po ies.”
Most of the nearly 11 million children who die before reaching the age of five, includi t million
infants live in rural areas. Most of the 530 000 women who die during pregnancy an ildbirth; of

the 300 million cases of acute malaria and more than one million malaria deaths:each year; and of
the 121 million children who do not attend school, live in rural areas.® i

It is for this reason that the Department has taken the conscious decision@tablish a unit with the
specific mandate of ensuring that land reform is both sustainable and ically placed to ensure
national food security. The purpose of the unit is to identify and implement strategic interventions in
terms of land reform, acquire strategically located land, to recapit ailing projects and develop
current and future projects as part of the Department’s commit sustainable land reform.

To respond to the challenges of the collapsing land ref jects and defunct irrigation schemes
in the former homelands, the Department has introdu strategic interventions: Strategic land
acquisitions and the Recapitalisation and Developﬁent ramme. The objectives are to:

e increase production;

Y 4
e acquire strategically located Iand(aﬁland above the prescribed ceilings in a given district
&

e guarantee food security;
e graduate small farmerchommercial farmers; and

* create employment.opportunities within the agricultural sector.

Strategic land a@i s

If the departm nts to acquire land rapidly and cost effectively for the land reform than it has
managed t far, it has to explore alternative measures or mechanisms to those it has relied
upon ow. These would have to deal with the issue of affordability of land reform,
deragcialisation of the rural economy for shared and sustained growth; democratic and equitable land

ch and use across gender, race and class; and strict production discipline for guaranteed
national food security.

Acquisition of land would also be made possible through the categorisation of land linked to agro-
climatic conditions and the land’s productive capabilities:

" Food and Agriculture Organisation, 2005e Sate of Food Insecurity in the World, [available online: http://fao.org].
%% |bid.
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The categories for these ranges will need to be scientifically determined but can be categorised as
follows:

» Large scale commercial (game farming, cropping, livestock e.g. beef and dairy);

« Medium scale commercial;

*+ Small scale commercial; and Q

+ Homestead.

+ Homestead &

The first category comprises of a large majority of landless poor who nee@ for shelter and some
land for household food production. This group includes approximately. 2, illion people who live
on commercial farm land without any security of tenure, landless p o live in and around rural
small towns without meaningful incomes and people from over former homelands. These
land needs can be met through the land redistribution progra providing small units of land to
accommodate their specific needs. They are not regarded mers but require land for shelter,
ploughing and grazing to meet their basic househo\%% r estimation purposes only, it is
hi

assumed that the target for land reform is set at providi 000 000 such beneficiary households
with land per household, appropriate for the geograp rea, (inclusive of non-exclusive grazing)
with which to engage in subsistence production %wated between 1.5 and 7 hectares in an area
where there is sufficient rainfall for dry land cultiva and the soil is of sufficient quality to be able
to grow staple foods).

, *
* Small scale commercial (L
,f%

The second category compris roup commonly known as small scale farmers with proven
ability and commitment to farm but do not have the means to expand as they do not have enough
land, access to finance a%te required technical support. This category is largely found in
communal areas and mercial farms. In fact, many commodity organisations affiliated to the
organized agricultur ations almost all boast having thousands of this category as part of their
membership. The roach will purposefully target this category as they have a better chance
of success. It is in area where the Department aims to intensify production discipline, skills
development, mentorship and job creation as conditions for government support. The success of the
Department wi is key intervention should, in the medium to long term, be measured on the
number ers in this category who graduate to the commercial level.

. ium scale commercial

There is a need to encourage the expansion of small-scale commercial producers-those who have
already been farming commercially at a small scale and with aptitude to expand, but are constrained
by land and other resources. The target is to create opportunities for expansion for 6 500
beneficiaries. For estimation purposes only, the appropriate land size may be set at 800 hectares
per farmer. In more arid areas, such as most of the Northern Cape, the extent of land would need to
be adjusted accordingly.
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e Large scale commercial

The fourth category consists of relatively established black farmers who are already entrepreneurs.
They largely achieved their success despite limited or lack of government support. Together with the
second category, with well structured and coordinated support, they stand a fighting chance to
compliment the country’s ageing cadre of established commercial farmers in providing food security
for the country. Critical to their sustained competitiveness and profitability, will be a well structured
support package combining risk equity and government support. Through this approach, ite
fiscal constraints, the Department will measure the successful implementation of la @m
through the number of jobs created, increased incomes and a critical mass of succe | farmers
who will contribute to the gross domestic product (GDP) and balance of payments.

9.3 Recapitalisation and Development Programme (RAD  P) &(L

Before the global economic recession, South Africa had enjoyed a su
growth over a decade. During the same period, however, millions of
poverty with social grants as their only source of livelihood. Like m
world, South Africa has seen the middle-income earners becom
growth as they have access to disposable income. On the o
approximately 14 million people depending on social grants fo
University of Stellenbosch once described this situation as

period of economic
e continued to live in
veloping countries in the
ivers in propelling economic
and, today South Africa has
'vmg. Professor Andre Roux of the
G]i' adox of success”.

According to the review of the Agriculture Sector Plan ucted in 2008, agriculture’s contribution
to the GDP has been declining since the early@’s. With the escalating prices of input costs
worldwide most established commercial farmers ur country, who do not have the benefit of
subsidies like their counterparts in Europe and America, have found it hard to keep their operations
profitable. There is now a view that So;x?&frica has become a net importer of food as local farmers

find it hard to compete with imports from subsidised farmers elsewhere in the world.

ownership amongst the coun citizens. Where efforts were made to develop post-settlement
strategies, there was insuffici apacity within government for implementation. The programme’s
reliance on the market, anism to redistribute land, resulted not only in the process being
slow and expensive b 0 meant that there were hardly any resources left for support to land
reform beneficiaries ving the 30% target by 2014 became an end in itself.

The primary focus of land refor &now has been driven by the goal of achieving equitable land
%

Many observers generally associate land reform with failure both from the point of view of its pace

and sustainabili ithout examining the root causes of the problem. From the various reviews
conducted, y the state and independent researchers, there is consensus that many land
reform prejects have failed due mainly to a lack of technical and financial support to the
benefi . While there is no known research conducted on the impact of failed land reform

land acquired through the land reform programme are now out of production has become reason
enough for the government to consider introducing the RADP. The Department has set aside 25%
of the Department’s land acquisition budget for the recapitalisation and development of land reform
projects acquired since 1994.

pﬁ food security and farm jobs, the fact that most of the six million hectares of agricultural

There is no doubt though that there are many black farmers who bought farms with loan finance
from different lending institutions, without any state support, who are experiencing the same
hardships as land reform beneficiaries. One of the key tasks of the Department going into the future
will be to determine the magnitude of the problem in this category and investigate sustainable ways
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to assist them. A question arises as to whether white commercial farmers in financial distress should
qualify for the RADP given that the goal of the Programme is to guarantee food security for the
country. Any such debate will also have to consider the fact that some of the farmers in the latter
category have enjoyed support through various state sponsored schemes such as extended loan
repayment periods from institutions such as the Land Bank and the now defunct Agricultural Credit
Board (ACB).

The government, as a start, would like to primarily focus on distressed land reform farms. Fhis is
important considering the amount of public investment that has gone into this progra %ce
1994. Recapitalisation and development will have to come with stringent conditions forn&e ho
want to benefit from it, if government is to avoid creating a culture of entitlement from rupulous
individuals who are in it for personal gain. The RADP is underpinned by the foIIowin% ves:

e toincrease production;

e to guarantee food security; QQ
e to graduate small farmers into commercial farmers; @

* to create employment opportunities within the agricultura\' ; and

e to establish rural development monitors. @Q

9.3.1 Recapitalisation sub-programme

The recapitalisation sub-programme is the funding@ement of the RADP. It will be funded partially
by the government through grants with conditions attached on a social contract with the beneficiary.
Part of the funding will come from riskw‘either from a developmental financial institution such
as the Land Bank, the Land Refor redit*Facility at KHULA, any other authorised lender or an
equity partner who could be an e&ihe commercial farmer, agribusiness or any other strategic
partner who sees a business ortunity and is willing to take risk and invest in the enterprise.
Government will facilitate the transaction and provide legal and other related technical support
required by the parties to th action, including funding any due diligence exercise that may be
required. Creating the sary policy environment will remain the primary responsibility of
government. @

9.3.2 Developme@-programme

The develo sub-programme will consist of the operational side of the enterprise. Government
will e together with a strategic partner and the beneficiary, that there is a proper assessment
of eration and that there is a credible and bankable development plan that provides the

i outlook towards profitability of the enterprise. The bulk of the public investment will go
towards economic infrastructure to make the farms farmable. Good governance will be key in
ensuring a strategic balance in the power relations among the partners. The Department of
Agriculture, Forestry and Fisheries has a central role to play as a partner, in this sub-programme
because it is the custodian of agricultural enterprise and controls extension services, including
veterinary services and research and development facilities.

In addition, the Department intends to employ Rural Development Monitors (RDMs) from the
communities. The regular monitoring of ongoing projects would help the Department to ensure that
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our projects are impacting on the community positively. The RDMs will be tasked to measure and
assess simple parameters which would illustrate the execution quality of the projects, its impact on
their communities and the coherence and sustainability of the projects depending on its
environment. The establishment of such monitors not only places the responsibility of development
in the hands of the communities we are serving but would also aid the Department in its
coordination and facilitation functions.

The RDMs will be sourced from:
« unemployed economically active rural people, especially women and youth; NQ
» development activists who enjoy community work;
» rural people who can complete project assessment forms and submit sinﬁ%rts such as
on land use (identification of fallow land, etc); @

e change agents who are keen to see local economic developme ptimal use of natural
resources; and

« effective village communicators who can link their viIIages@evelopment facilitators.
The functions of the RDMs will inter alia include: Q
* Consultation and feedback to the village Ieade% out their work;
» identifying unproductive farms/land and th@ﬂers/ users of the same;
« assessment of land lying fallow/unproddctive land and the reasons it could not be made

available to other users; (l(’
* monitoring use of land, including commonages and communal land, with special focus on
production discipline related to:livestock, crops and other natural resources.

e supporting the C government to identify and prioritise appropriate disaster
management int ns to reduce vulnerabilities of their communities to potential future
disasters; @

e identifying atural resources/productive assets that are under-utilised ( e.g. community
gardens, forests, rivers/dams, shearing sheds, dipping tanks, farm stalls, community
Thu or&ﬂtres, etc); and

e _CO ing reports and submitting these to the DRDLR (district offices as well as the COS/
\u ipalities) for processing.

9& Strategic Partnerships

The Department is currently undertaking a massive campaign to mobilise all social partners and
forging strategic partnerships to ensure that all available capacity in the agricultural sector is
galvanised to contribute to the success of this programme. This is being done following a
recognition of the magnitude of the task and the capacity constraints of the Department, both
material and technical, to undertake the post colonial national reconstruction programme.
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The Department has called for mentors who have extensive farming experience, who are or were
successful commercial farmers, active or retired, who may already be working with various
commodities and are involved in skills transfer and training to developmental farmers under any of
the organised agricultural unions. These mentors shall become strategic partners of the
beneficiaries and will be required to enter into fixed agreements with the Department setting out
clear and quantifiable deliverables.

The institutional arrangements shall include share equity arrangements and co- managem ' |th
beneficiaries and the Department. Mentors will be expected to assist with farm ass -
turnaround strategies for distressed farms, preparing farm and business plans, tralnlnf |IIs

transfer, and production discipline.

The core principles of the strategic partnerships are:
0 Mentorship

o Co-management @

0 Share-equity. &Q
9.4.1 The Mentorship Programme \Q
Mentorship will become a central element of the progra en the skills gap of land reform
beneficiaries. While government and commodity organisa cross the agricultural sector have
implemented various mentorship programmes ov%ﬂe, there has not been any formal
engagement between these two partners to share‘experience and knowledge on the subject. There
is therefore no common approach towards me%ip, resulting in negative perceptions among
those who are supposed to benefit from it. /
Mentorship in the implementation of RADP will not be grant driven. In other words, the
Department will only fund the expenses mentor in the initial stages of the business but will
expect that this cost will become&zf the fixed costs of the business to ensure that the mentor
also takes risk in the business. If the business does not make money, the mentor cannot expect to

be paid. Organised agriculture ‘and other strategic partners will be engaged to debate the existing
models of mentorship, so t h commaodity group could have clear norms and standards for

mentorship q‘
The mentorship ;@1 e aims to equip all land reform projects identified under the RADP with
training, marketing; finance and networking skills etc to ensure that the identified projects if not all,
can start pro@g as intended and can enter markets and create successful farms and

enterprises?~

Me that will be accredited by the Department are expected to equip all Land Reform

iciaries whether on small or large-scale farms with the necessary training to run successful
enterprises. Different mentors will be assigned different projects in accordance with their different
commodity skills and knowledge to impart those skills and knowledge over a number of agreed
years to the land reform beneficiaries. This will take place though training and assessments. To
realise this, the Department has undertaken a massive campaign to rally and sensitise social
organisations.
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The mentor, within an agreed framework, shall impart the following skills to land reform
beneficiaries/mentees:

e Technical skills (production, processing, technology)

» Business skills (financial management, entrepreneurship, management, human resource
management and deal making)

« Mechanisms for the provision of training (on-off farm training, practical training, inst@al
training, accreditation

* Financing arrangements.

The mentors will be appointed on a permanent basis for three cycles and Willq?munerated
accordingly. In the first cycle they will be appointed full time where they will visit the farm on a
weekly, monthly or quarterly basis, as agreed upon by the Department of R@evelopment and
Land Reform and the mentor. In the first cycle, they will be paid a stipe he Department to
cover any costs associated with mentorship. %

The second cycle will be the practical cycle, where the beneficiary.

all lessons learnt to generate funds from the farm so that both arn a salary. The mentor will

then evaluate the beneficiary’s progress and then report bac Department. The mentor will be

paid a percentage of any crops/produce sold in that cycle@ the third year, the mentor would

have sufficiently trained or equipped the beneficiaries% e a monitoring role and will visit and
of

entor will put into practice

interact with the beneficiaries/mentees to evaluate th rformance and assist where and when
necessary, and the mentor will be paid a percen e profits as agreed upon. The mentor will
report quarterly to the provincial office of the DRD

9.4.2 Co-management as part of com ensive rural development
&

Co-management is a situation iny&r‘] two or more social actors negotiate, define and guarantee
amongst themselves a fair sh ofithe management functions, entitlements and responsibilities
for a given territory or set of natural resources. Within the DRDLR co-management is seen as being
a multidisciplinary practice rious corporate and commercial actors having direct or indirect
interests in developin lic-private-partnerships with beneficiaries and the state. It takes into
consideration social g@Eﬁical factors to ensure the sustainability of projects.

Co-management c a range of agreements — formal legal agreements that are politically
negotiated a informal rights/pragmatic agreements. Co-management is also seen as a
partnership ment in which the department, the community of local resource users and
external GOs, academic and research institutions), and other resource stakeholders share
the r ibility and authority for the management of resources leading to sustainable socio-
ec development (job creation, economic growth, Black Economic Empowerment and
trﬁo ation). It also addresses the entrepreneurship development i.e. the sourcing of
opportunities as well as the participation and beneficiation of all parties but specifically in this case
the benefit of the land reform beneficiary. It covers various partnership arrangements and degrees
of power sharing and integration of local (informal, traditional and customary) and centralised
government systems. The partnerships are pursued, strengthened and redefined at different times
in the management process, depending on the existing policy and legal environment, the political
support of the Department for community-based initiatives and the capacities of community
organisations to become partners. It should be understood that different resources means different
rights.
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Co-management requires negotiation, consensus-building and power sharing and recognises
knowledge, values and experiences that both parties bring to the table. Co-management is a long-
term commitment that requires adequate time and resources if the objectives are to be achieved. It
Is a process and not an end in itself and in many instances each co-management construction has
to be tailor-made to the specific situation.

There are different co-management arrangements that will be pursued: NQ

e Partnering with farmers (L

There are many established farmers who have co-management or share cropping
arrangements with their neighboring new land owners. This has assi ome land reform
beneficiaries to have access to equipment and machinery which thea\@d otherwise not have
been able to afford. Some have been able to build up their h h the support of their
experienced neighbours. Most of these arrangements are n rmal and therefore created
suspicions of exploitation by some beneficiaries. Through thi @ramme, this arrangement will
be formalised, with government playing a facilitating atalytic role. Part of this co-
management arrangement can include empowerment apacity building as an important
aspect. Government needs to ensure the nece r@ itment and funding is in place
including adequate support structures and training@es to strengthen the partnership.

« Co-management in nature conservation ar%ncludin g national parks

Y4
The transition of South Africa into a Lf}t;ipatory democracy in 1994 has led to a number of new

policies and laws relevant to natural resource management and the Constitution embraces
principles of equitable access
information and involvemen
National Environmental M
to co-management and
emphasise the imp
government and

natural resources, sustainable use of resources, access to
public in decision-making processes and management. The
ment Act, 1998 (Act No. 107 of 1998) (NEMA) devotes sections
for environmental management co-operation agreements which
of sharing roles and responsibilities between resource users,
keholders. This then refers to the resolution of natural resource
management i rough “co-management” and natural resources refer to renewable
resources as @ments of living ecosystems. It is a management approach in which
responsibility for resource management is shared between the Department and resource user
groups.‘Itw to the arrangements whereby local people and their organisations are given

respons or decision making about access to and use of natural resources, in exchange for
assur enefits, through agreements with government authorities. Sustainable local use of
sources is the reason for setting up co management agreements. The challenge to
n&l e co-management agreements is the management of relations between the parties both
ontractual and physical. As part of the steps towards successful co-management
responsibilities, rights and power relations should be clarified and there should be capacity
building of all partners. Co-management requires adequate time and resources and there should
be a set criteria for skills transfer and the gradual transition of management, thus ensuring that
there is a combination of management between beneficiaries and current management, to the
extent that timelines should be set for this transition phase, including training initiatives.
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On 2 May 2007, the erstwhile Minister for Agriculture and Land Affairs, and Minister for
Environmental Affairs and Tourism approved and signed an inter-ministerial Memorandum of
Agreement (MOA) on land claims in protected areas, which included a restitution process and
an operational protocol to be followed for the settlement of land claims against protected areas.
This agreement gave effect to the Cabinet decision that it is feasible to restore land that has
been proclaimed as protected areas, without physical occupation by restitution beneficiaries.
The MOA sets principles that must be followed when dealing with claims in protected areas, with
a number of clauses that have particular relevance to co-management. The Natio Co-
management Framework presents the models of co-management of protected areas hr%ve
been restored to persons or communities in terms of the Restitution Act and expanN the
associated benefits/beneficiation. It attempts to draw on the work and experience Q range of
different conservation agencies in settling land claims and negotiating other anagement
agreements.

There are three categories of co-management proposed in terms of t

Full co-management : where the compensation for no physical o
socio-economic beneficiation and participation in co-management. is should be applied in
areas where beneficiation is viable and possible.

Lease: where the state leases the land from the land clai Ql'his should be applied where
few (if any) socio-economic opportunities exist and wou %It in inadequate compensation for
loss of beneficial occupation. Treasury approval is this category of co-management.
A “community levy” could be levied on all visitors %e channeled into a community trust fund
to finance future community development pro'lqts. is could be used as a basis to determine

the lease fee. Further work is needed on the ination of a formula for the lease fee.

Part co-management/Part Lease : where/'l combination of co-management and lease are
applied. This would be applied on the basis of the socio-economic opportunities.

L 4
These categories should be viewed a continuum, rather than discrete models, with the
circumstances of each protea&lrea taken into account when defining the co-management

model.
« Co managementin ipal commonage areas
The DRDLR will to partner with local government to ensure social and economic

commonage re land that is legally designated for the use of the local population and is
most often used for agricultural purposes in order to supplement incomes and enhance food
there is active involvement from the municipality and Department within a
regulato mework there is a greater chance of success of sustainable commonage
nt. Commonage rights allocations ensure sound commonage management and
of livelihoods. Rights and regulations are drafted as part of the commonage
ement contract. Once these contracts are signed between the Department, the

unicipality and the individual there is a better understanding of the roles and responsibilities. It
should be noted that contracts and agreements would be between individuals and the
municipality and the Department rather than a group/municipality/Department contract. In cases
where the agreements have been signed with a group, it is open to corruption and the land is
often degraded because of misuse. Power struggles often cripple the groups and cause
inefficient and unsustainable usage of the commonage. Municipal commonage can be used as
an opportunity for local economic development if the processes are transparent and all
institutional arrangement and agreements are adhered to.

development ir@7 to sustainable commonage development and management. Municipal
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9.4.3 Share equity schemes

The experience of the Department with the current equity schemes are that they have not really
served the purpose; hence the review on their continued implementation. The Department wants to
have a more hands on role in the future to monitor public funds that are invested in such joint
ventures. Contrary to the current arrangements where the Department is the only investor, strategic
partners would from now on, have to take financial risk in the partnership or joint venture. The form
of the risk will depend on each situation, always subject to negotiations and formal agr@ent

among all parties involved. \

The White Paper on South African Land Policy described share equity scheme lows: “A
partnership with the private sector which represents a well balanced mix of far systems,
flourishing agricultural sector and secure tenure for all stakeholders.” Share equity’ schemes in
agriculture are arrangements in which potential/land reform beneficiaries or s cale farmers buy

similar to shared
jectives by roping in
prises. In the past the
ive labour tenants, farm-
nterprises, and by so doing

icularly high-value commercial
equity schemes are as follows:

shares in a farming enterprise or an agricultural processing company.
ownership and seeks to contribute towards the achievement of land ref
private sector participation in land reform through equity sharing of th
Department focused on an enterprise ownership structure, they wer
dwellers, farm-workers, etc, an opportunity to own land and agricul

assist to rectify the skewed ownership of land and related asse
agriculture and eco-tourism enterprises. The key elements of @-

» financing models which specifically Iook% tructure and responsibilities of the

shareholding structure;
* secure land tenure especially ownersh@d leasing agreements;
¢ management development;

e mentorship;
L 4
* Dbeneficiation; and (L

« off-take agreements arket development.

9.4.4 |Institutional support:Vis account unit

The Land Reform: Prg of Land and Assistance Act, 1993 (Act No. 126 of 1993) empowers the
Minister to establish ading account through which land, in terms of this Act, can be warehoused.
It further empowers ‘the Minister to acquire property (including property linked to the categories
approach/ceilings approach), maintain and improve such property. This makes it possible for the
Minister to economically viable enterprises, including shares and going concerns, for land
reform beneficiaries in order to afford them a reasonable chance to succeed. It is proposed that the
tradin t combines the use of both pre-emption right and right of first refusal over certain
types nd transactions. The Minister could also, in terms of section 10(1)(b)(ii), maintain, plan,
a%op or improve property or cause such maintenance, planning, development or improvement to
be conducted by a person or body with whom or which he or she might have concluded a written
agreement for that purpose.

’

This strategic vehicle will be critical in assisting the Department in its pursuit to deracialise the rural
economy and addressing the issues of class and gender. The Department will identify and acquire
strategically located interests in land and warehouse them for purposes of land reform along the
lines of the Public Investment Corporation. Monopolies in the agricultural value chain will be
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targeted for this purpose. Government will work hand-in-hand with both black and white farmers to
achieve this objective.
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PART E: WAY FORWARD
CHAPTER 10: WHAT IS TO BE DONE?

Introduction

The vision of the CRDP is vibrant, equitable and sustainable rural communities. Achievin @im
requires an integrated and phased approach that can systematically transform litical,
economic and social systems that keep rural communities in a poverty trap. (1(

Improving livelihoods and services in rural areas as well as addressing the current challenges of the
land reform programme cannot be achieved overnight. As discussed in the %eding chapters, a
series of policy and legislative measures have been proposed. Thes @res will follow the
process as outlined below. %

Policy and legislative environment @@

The Green Paper will form the basis for the development o and legislation which will inform
the implementation of rural development and land refor

Submission of the draft green paper to Cabinetfor approval
During the course of 2010-2011, the Green Paper will be submitted to Cabinet for approval.

.. &
Submission of the Green Pape%%nent

Once approved by Cabinet th en Paper will be submitted to Parliament for consideration and
discussion.

Public Consultation Qwi

gazetted for public comment following Cabinet’s approval and will be open
for a period of two calendar months. In addition it will be circulated to all

the in the Green Paper. The Green Paper will be published in all the official languages.

departm?a website. Workshops, roadshows and other media will also be utilised to communicate
Ir%' s will be used during workshops in rural areas to effectively engage communities in
o]

debate around the policy proposals. The Department will enlist the services of Government
C unication Information Services to assist in the consultation processes. NGOs/CBOs will also

be called upon to assist in this regard.
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Implementation of aspects of the Green Paper

Some aspects of the Green Paper are currently being implemented such as the Comprehensive
Rural Development Programme. Evidence gathered from the implementation of the CRDP will also
be used to refine the policy framework. Legislation flowing from the Green Paper process such as
the Tenure Security Bill and the Land Use Management Bill will be processed simultaneously with

the Green Paper.

Following public consultation processes, reports including public comments will be drafted. These
reports will then be used to refine the policy proposals in the Green Paper so that.the proposals lead
to a solid policy framework. @

Refinement of the Green Paper

White Paper process: Rural Development and Land Ref orm@

A draft White Paper will be submitted to Cabinet for approval. @

Drafting of omnibus legislation and regulations ®Q

and elaborated on some of the measures and t ore it is intended to culminate in a new land
policy framework and an ‘omnibus of legislation ich should be the consolidation of all land-
related laws, regulations and by-laws. This would include all laws relating to tenure security,
redistribution and state land.

L 4
Implementation of the White Pa;%*fnkmnibus legis  lation

The Department has been focusing on the develo%me this Green Paper which has articulated

The Department has alread n a process of further research and engagements that will lead to
the creation of omnibu ion by 2012 and implementation manuals.

O
&

The White Paper will then EE ther unpacked and implementation strategies will be developed.
sl
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CHAPTER 11: SUMMARY AND CONCLUSION

The Green Paper on Rural Development and Land Reform confirms the need for continuity and
change. The need for continuity stems from 3 founding documents, the Freedom Charter (1955), the
Constitution, 1996 and the Reconstruction and Development Programme (RDP). These documents
give content and strategic direction to all ANC governments in pursuit of a national democratic
society characterised by national unity, non-racialism, non-sexism, democracy and shared
prosperity. The Charter is also a fundamental reference to evaluate progress and guid re
trajectories on land and agrarian reform in South Africa. As stated earlier, the execut he
national democratic revolution therefore, is both facilitated and constrained by the €onstitution.
Chapter two of the Constitution provides for a Bill of Rights that has won international praise for the
justiciable socio-economic rights it contains but also provides that the state need%monstrate
that it has adopted a reasonable plan for the realisation of these rights- both in:its implementation
and planning. Since 1994, the ANC-led governments put into place several s jes, programmes
and legislation (as outlined in Chapter 1) as part of its reasonable plan to.d rural poverty and
inequality; and these provided some level of success but faced critical nges in terms of the
implementation and joint planning of these programmes and strategie

So why do we need to change? Firstly, the realities of apartheld phy still persist (as explained
in Chapter 2). The apartheid system created three kinds of sp outh Africa, each with its own
political, social and economic systems: the major urban a commermal farming regions and
associated small towns and the so-called homeland far-reaching political and social
implications that reverberate within rural society tod w incomes combined with low levels of

employment leave rural households heavily dep government grants and remittances by
family members working in urban areas and Whlte%merual farms.

Secondly, key drivers of change such as<the Land Summit recommendations, the 2007
recommendations by the panel of experts regarding land ownership by foreigners, the ANC
(Polokwane) 52™ National Conferenc%&utions in 2007, the 2009 Election Manifesto of the
ANC, the Medium Term Strategic-Framework (MTSF), international obligations, the New Growth
Path and the Green Economy e made strategic proposals that have yet to be fully realised. The
Land Summit, for example,%ght to affirm several issues which government and other
stakeholders had begun to areas needing a rethink by both policy makers and implementers
of land and agrarian r . These areas included, inter alia, the need for accelerated and
sustainable land refor ort for small-scale agriculture and strategic partnerships, in which

government, landl ple, farming communities and other components of civil society act
together for sustain and and agrarian reform.

Finally, thequAdministration, following its predecessors, is guiding South Africa to become a

developme ate. A developmental state is therefore interested in measureable and sustainable
it acknowledges that while government grants are critical for alleviating poverty, they can
compensate for the lack of sustainable economic activities. A developmental state is also
to the distribution of social and economic benefits to all its citizens, including the
ibution of agricultural land in such a way that it contributes to the incomes of black South
Africans who wish to earn a living from farming, without creating significant adverse consequences
to the total level of agricultural production. It is for this reason that the land reform programme and
rural development programmes will continue, albeit in a changed form so that we unite all South
Africans and eradicate the legacy of apartheid in all its forms.

The rural development mandate in its changed form flows directly from the resolutions taken at the
52" Conference of the ANC held in Polokwane in 2007. The CRDP is proposed as the key
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programme that will be utilised to give effect to this mandate. It is aimed at being an effective
response at poverty and food insecurity by implementing development initiatives that address the
needs of the person, household and community to create vibrant, equitable and sustainable
communities. The objectives of the CRDP will be achieved through a broad-based agrarian
transformation strategy that focuses on development facilitation, spatial analyses and planning as
well as rural infrastructure development. Central to the CRDP is a job creation strategy that will be
linked to infrastructure development on the one hand and on the other the establishment of rural
enterprises and agro-processing initiatives. The job creation model is to be implemented initially. with

young people in rural areas and is later to be expanded as the rural economy and enterprise W.
Successful implementation of the programme will have a significant impact in improvin ess to
rural services as well as economic, social and ICT infrastructure. It is also envis that the

programme will impact positively on unemployment, HIV infections, crime al grant
dependency in rural areas.

well coordinated
em is intended to

Given the multiplicity of initiatives needed to develop rural spaces in the cou
multi-sectoral approach is required and the proposed CRDP manage
provide the framework for this coordination and alignment. Developme
concept need to ensure that communities are central to their
management system proposes specific institutions where com ies participate in, plan and
monitor their own development. The establishment of the differ@nponents of the management
system requires significant human and financial resources&r’% e three spheres of government

n- development and the

and the private sector. In addition, addressing the current j ucture backlogs within rural areas
would have significant budgetary implications that ¢ addressed by government alone but
also requires substantial investment by the private a% In bringing effective solutions to rural
areas, it would be imperative to ensure that the state has sufficient research capacity to develop
innovative and cost-effective models. To enhanc capacity of the state as well as improve skills
levels of rural youth, a NARYSEC is being esty)lished. The essence of the NARYSEC is to instill
discipline and regenerate an appreciation of culture and moral values by ensuring that rural youth
have an in-depth understanding of their community and their development needs in order for them

to participate in developing effecti\Kle(uti :

Land reform remains a funda | policy of government and therefore forms an integral part of the
agrarian transformation stra he measures proposed in Chapter 7 are informed by an in-depth
analysis of the consequence evious policies as well as comparable studies in other countries.

The principles that u: in this new approach towards sustainable land reform are:

» Deracialisation of the rural economy for shared and sustained growth;
. Wcratic and equitable land allocation and use across gender, race and class; and
production discipline for guaranteed national food security.

+ State and Public land: under leasehold;
e private land: freehold with limited extent; and
« foreign ownership with precarious tenure.

The'\' lies are incorporated into a three-tier tenure system with the following key features:

In addition, the magnitude of the task to unravel the chaotic land administration systems to bring
about order, social cohesion and development in the communal areas will require special focus by
the democratic state and dedicated and well-resourced institutional support. In dealing with this
issue it is important to obtain resolution on the issues of land management in communal areas
especially in terms of balancing the roles of traditional institutions, communities and municipal
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authorities. To improve administration of land in support of particularly restituted communal land, it
will be important to review the Communal Property Associations Act, 1996 (Act No. 28 of 1996).

A Land Management Commission is proposed to support the implementation of the 3-tier tenure
system through the following functions: advisory, coordination, regulatory, auditing and as a point of
reference. Its powers will be as follows:

» the power to subpoena anyone and any entity, private or public, to appear before it, and
answer any question relating to their landholding or land interest;

« the power to enquire about any legitimate land question, of its own initia %at the

instance of interested parties; (L

» the power to verify and/or validate/invalidate individual or corporate title deeds;

» the power to demand a declaration of any landholding, with all th ary documentation
relevant to such a declaration; and

« the power to grant amnesty and/or to cause prosecution, whichever the case might be or at
its discretion.

Two approaches are also proposed to reduce the costs % acquisition and thus expand the
amount of land acquired for land reform: multi-tier pri ime and a new valuation regime. In
additional legislative and system changes would need made to the existing cadastre system to
align it with the proposed 3 tier system.

Restitution will also remain an important policy of the government; however the future approach to
restitution must be developmental in nature and will include the following:

*
« alignment with the principle/s{[he DP;
¢ innovation in settlemen els;

+ social and administr lutions; and

e an emphasis: e principle of equitable redress.

The Recapitalisation Development Programme is a strategic land reform intervention aimed at
improving national food security. The implementation model underlying the programme is based on
the creatio tnerships and the key elements of these partnerships are mentorship, share
equity and co-management.

In findi olutions it is imperative to take cognisance of the implications that land reform in general

ve on government resources, both human and financial.

In conclusion, bearing in mind the inherited historical challenges linked to both land reform and rural
development, it remains doubtful that the current structure of the DRDLR can effectively respond to

its current mandate. The Green Paper process therefore offers an opportunity to aptly reconfigure
the Department to respond to its current challenges and new mandate.

The renewed interest in rural areas confirms the opportunities inherent in rural areas. It also
confirms that rural people can contribute more to their own prosperity and to national and global
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growth in the future than they have been able to do in the past. The current Administration is
committed to addressing rural poverty, land reform and enhancing productivity. Finally, it is hoped
that rural people, one day, cry because of all the beautiful things they will be experiencing in the
countryside!
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